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Eastman Silver Anniversary Dinner 


If you are planning to come to Washington around the middle of 
February, why not arrange your trip so that you can attend the tes- 
timonial dinner in honor of Mr. Joseph B. Eastman which is to be held 
at the Hotel Statler, Washington, D. C., on the evening of the 17th of 
February. 


The dinner will be a stag affair and tickets are $5.00 per plate. 
All seats will be reserved in the order of the receipt of the applications. 
Tables of ten may be reserved in the name of one person or organ- 
ization upon application to Clarence A. Miller, 1120 Tower Building, 
Washington 5, D. C., accompanied by check payable to Karl L. Wilson, 
Treasurer. No tickets will be reserved without checks and none will be 
sold after February 12th and no cancellations accepted after that date. 
Dress is optional. 








57th Annual Report of Interstate Commerce 
Commission 


By A. Rea WILuiAMs 


The Interstate Commerce Commission made public, on January 
10th, its 57th Annual Report to the Congress, covering generally the 
period from November 1, 1942, to October 31, 1943. The chapter in 
the early part of the report, titled ‘‘Transportation System under War 
Conditions,’’ contains a most informative review of conditions in the 
transportation field since the Commission’s last report and many per- 
tinent observations relating thereto. The full text of that chapter fol- 
lows : 


TRANSPORTATION SYSTEM UNDER WAR CONDITIONS 


‘*The United States became a belligerent in the present World War 
on December 7, 1941. For more than a year and a half before that date 
heavy demands had been imposed upon the transportation system of the 
country by the national defense program, and these increased steadily 
as the lease-lend policy enacted in March 1941 was made operative. 
Immediately following the Pearl Harbor attack the transportation de- 
mands became more severe, and ever since our domestic transportation 
conditions have been abnormal and extremely difficult, while the de- 
mands for transport have been more and more insistent as the organiza- 
tion of our military forces has progressed and the initiative has passed 
to the allied forces. But domestic transportation of great numbers of 
men and quantities of munitions and matériel of war, and the sharply 
increased demands for personal and industrial transport, have been met 
successfully and without material disturbance of the normal relations 
between the carriers and their patrons—of whom the Government itself 
has become the greatest—and with little hindrance to the regulatory 
processes. 

In our last annual report we outlined the emergency measures taken 
(ineluding our own actions) and machinery set up by the Government 
for the effective control and coordination of the means of transport. 
There has been no material change in these plans during the period 
covered by this report, except by way of extension as the war needs have 
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become greater. Thus far in the war the machinery provided and the 
policies pursued to secure the adequate flow of domestic traffic have 
proved adequate to meet the urgent needs of the times. It has not 
been necessary for any reason to resort to the Government’s power to 
take over systems of transportation, as was done on such a wholesale 
scale at an early stage in our participation in the first World War. 
Remaining with their owners and peacetime operators, our transporta- 
tion systems have functioned efficiently under guidance by executive and 
administrative authority, receiving the close and ungrudging coopera- 
tion of the shippers, private and governmental, and the military com- 
mands. Only through this high degree of cooperation could there have 
been accomplished during the present period the remarkable perform- 
ance of our transport systems which forms the subject of this report. 
It seems desirable to review briefly the record of the national trans- 
portation system under the conditions of this period, and for con- 
venience reference may be made to 1942 as the first complete calendar 
year of our full participation in the war. 

There was no precedent for the traffic burden thrust upon the 
transportation system immediately following Pearl Harbor, and that 
additional burden was superimposed upon a demand already so great 
as to tax the adequacy of the plants and the skill of the management 
and operating staffs of the carriers. 


CONDITION OF RAILROAD FACILITIES 


The railways still retain their position of importance as the largest 
carriers of our domestic commerce. Their program of improvement 
and modernization, undertaken shortly after the return of the roads 
to private operation following the close of World War I, was extensive 
and intensive. It resulted in an increase in the recorded investment 
in road and equipment! from about $19,300,000,000 at the end of 1919 
(shortly before the end of Federal control) to approximately $26,000,- 
000,000 at the end of 1931—an increase of 35 percent. Continuance of 
this program was impeded by the depression and the consequent de- 
cline in tonnage and passenger carriage, and by the inroads made upon 
their traffic by competing transport agencies. The road mileage of the 
railways has declined steadily as abandonments of lines have more than 
offset new construction ever since 1916, except for 1 year. However, 
this does not mark the limit of potential railway capacity for service, 
as second or additional main tracks and yards and sidings were added 





1 With no allowance for depreciation. 
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during this period to such an extent as to keep the amount of all tracks 
substantially the same as in 1919. The investment per mile of road has 
increased from approximately $80,000 per mile of road at the end of 
Federal control to $111,352 at the beginning of the calendar year 1942. 
This increase is in large part attributable to expenditures for heavier 
rail, more and improved signal systems, larger and more efficient equip- 
ment and machinery, and in no small part to the elimination of some 
25,000 miles of the least efficient lines, whose abandonment we had av- 
thorized as consistent with public convenience and necessity. 

The increases in the average capacity of freight cars, and in the 
average speed and tractive effort of locomotives have continued up to 
the present day. Freight cars decreased more than 25 percent in 
number from the end of the year 1916, a few months before our entry 
into World War I, to the end of 1941, a few weeks after Pearl Harbor, 
and passenger cars (except Pullmans) declined during the same period 
more than 30.5 percent in number. But there was an increase in the 
average capacity of the freight cars between the dates mentioned so 
that the result was a decline of about 7 percent in carrying capacity 
of freight cars owned by class I railroads. Notwithstanding the marked 
decrease in the number of freight cars, as we said in our fifty-fifth an- 
nual report (p. 3), the railroads were able, because of improvement in 
equipment and in methods and conditions of operation, to do materially 
more work with each unit of equipment, so that on the basis of net ton- 
miles per day each 1941 car was equal to about one and one-third cars 
as of a dozen years before. 

Locomotives similarly decreased in number, but increased in aver- 
uge capacity. The number of steam locomotives fell off nearly 36 
percent during this 25-year period; electric locomotives (not including 
Diesel units) increased nearly 166 percent, but, because the number 
of units was relatively small, this large percentage of increase lacks 
significance. 

The track system wasj better at the beginning of 1942 than in 1916, 
as has already been shown. While the miles of road owned decreased 
about 8.5 percent, the mileage of second or additional main-line track 
increased nearly 20 percent, and that of yards and sidings nearly 15 
percent. There was a downward trend in railroad employment in this 
period ; for all railways the decrease was nearly 32 percent in the num- 
ber of employees, and for the large (class I) roads, 30.8 percent. This 
reduction was largely in consequence of reductions in traffic, or of op- 
erating units. or because of improvements in machinery and operating 
methods, whereby more work is now performed per man-hour in certain 
branches of the work than at the beginning of the 25-year period con- 
sidered. These counterbalancing factors are not commensurable. 

Some of the developments above described are reflected in the fol- 
lowing statistical table: 
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1941 over |1942 over 
—s (+) or |(+) or 
under under 
1916 194] 1942 \—) 1916 \(—) 1941 








Percent | Percent 
Number of freight cars, all classes|t 2,329,221] 1,732,593) 1,773,666] —25.6l + 2.37 
Aggregate capacity, all freight cars, 


class I (thousands) ............0.0.0000.. 192,280 85,682 88,187} — 7.15 + 2.92 
Passenger train cars, all classes ex- 

re 55,193 38,334 38,446} —30.55 + .29 
Number of steam locomotives (all 

Re an ae eee 65,253 41,911 41,755| —35.77 —.37 
Number of electric locomotives 

(class I, II, and S & T)2 ............ 337 895 892)+ 165.58 —.34 


Number of internal combustion lo- 
comotives (Diesel and other), all 
eee eee xtiubals ake 1,569 2,024)... | +29.00 

Total number of steam, electric, 
and internal combustion locomo- 


Rs Te 65,590 44,375 44,671) —32.34 + .67 
Tractive effort, steam locomotives, 

class | (thousands) ...................:.... 2,024,119} 2,029,425) 2,046,064) + .26 + 82 
Tractive effort, electric locomo- 

tives, class | (thousands) .......... (3) 48,524 48,385)........ —.29 


Tractive effort, internal combus- 











tion (Diesel and other) ....... Sees: 69,867 92,043)....... | +31.74 
Tractive effort, all locomotives 
(class I) (thousands) .................... (3) 2,147,816] 2,186,492)....... 1 +180 











1 Including the estimated privately owned freight cars in December 1916, the p~ 
number of freight cars decreased from 2,616,621 in 1916 to 2,014,373 in 1941, 
23.02 percent. Including privately owned cars and class II, III, and switching ‘sad 
terminal freight cars, the aggregate carrying capacity is estimated to have decreased 
from 102,876,175 tons on Dec. 31, 1916, to 99,044,517 tons on Dec. 31, 1941, a de- 
crease of 3.7 percent. Car-miles per freight-car day have gradually increased since 
World War I. The figure for 1918, for instance, was 24.6 while the corresponding 
figure for 1942 was 46.3. 

2No electrics reported for class III. 

3 Not available. 


Faciuitigs oF OTHER AGENCIES 


To a marked degree what has beef indicated as to the railways can 
be said also as to the facilities and methods of operation of the other 
agencies of transportation during this period. The rise of the auto- 
mobile industry and the development of passenger and freight motor 
vehicles of more speed, reliability, and load capacity, and the extensive 
development of hard-surfaced highways stimulated a, vast growth in the 
intercity public and private carriage of both passengers and freight, 
with a resulting increase in the demand for oil and gasoline, which was 
accompanied by a large increase in pipe-line facilities. Improvement of 
waterways and harbor facilities was paralleled or followed by an ex- 
pansion of the vessels and vessel-carrying capacity on our lakes and 
rivers, and the successful promotion of air transportation, both passenger 
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and mail, resulted in greatly enlarging the physical facilities of this 
industry in terms of both airports and planes. 

Inland water and Great Lakes carriers——Between December 31, 
1916, and December 31, 1941, there was a comparatively slight increase, 
amounting to 5.43 percent, in the total number of vessels engaged in 
transportation on our inland waterways and the Great Lakes as con- 
trasted with an increase of 32.58 percent in the gross registered tonnage. 
Percentagewise the inland waterways showed an insignificant increase 
of 1.21 percent in number of vessels but an increase in registered tonnage 
of 181.6 percent. Both the number of vessels on the Great Lakes and 
the gross registered tonnage of such vessels increased by between 22 and 
24 percent in the same period. 

Intercoastal and coastwise carriers—Comparison of the physical 
plants of these carriers as of the beginning and end of the 25-year 
period here reviewed is not possible. In 1941 the hazards of war and 
the commandeering of vessels for military and other governmental pur- 
poses effectually removed these important instrumentalities of domestic 
commerce from the field, and in consequence the burden to be carried 
by the other agencies of domestic transport was correspondingly in- 
creased. The condition still continues. 

Pipe lines.—It has been estimated that in 1916 the pipe-line mileage 
of interstate carriers aggregated 42,969 miles, consisting of 19,441 miles 
of trunk and, 23,528 miles of gathering lines. Of the mileage operated 
at the end of 1941, gathering lines aggregated 41,858 miles and trunk 
lines 63,577 miles, or a total of 105,435 miles. Based on the 1916 esti- 
mate referred to, the gathering lines increased in length about 78 percent 
between the outbreak of World Wars I and II, the trunk lines by 227.03 
percent, and the two combined by 145.37 percent. Not only was there 
an increase in mileage, but the aggregate capacity was enlarged further 
by the use of pipe of greater diameter and by improved methods of con- 
struction and operation, and by improved machinery. Large-scale trans- 
portation of the products of petroleum by pipe line is entirely a develop- 
ment of recent years. 

Motortrucks and busses.—This industry has had its development as 
an agent of great importance in the commercial life and in the defense 
of the Nation, almost entirely since World War I began. During the 
25-year period from the end of 1916 to the end of 1941, motortruck 
registrations increased from 215,000 units to 4,876,000 units, or nearly 
22-fold. The great intercity bus system of the Nation is almost entirely 
a development of this period—the bus system at the beginning of the 
period was too small to be registered statistically. At the outbreak of 
World War I, and also at the beginning of the 25-year period reviewed, 
a very large proportion of the motor vehicles owned privately were used 
in strictly urban and suburban activities, or upon farms. The phenom- 
enal growth in the number of motor vehicles in service has been accom- 
panied by a marked increase in the load capacity, reliability, and capa- 
bility for sustained speed and economical operation of the individual 
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vehicles, as well as better organization of the carriers and improved 
operating methods and, more skilled personnel. 

Wartime performance of the carriers—Since Pearl Harbor there 
has been little improvement in the situation in regard to railroad equip- 
ment. 

In the meantime, under the impact of the defense program, short- 
ages of critical and strategic materials had developed on a considerable 
seale, thereby affecting the ability of the railroads to procure required 
improvements, current replacements, and additional equipment. Al- 
though the railroads shortly after Pearl Harbor surveyed their equip- 
ment needs and set up a program to October 1, 1942, the deliveries under 
that program were considerably less than were originally recommended 
by the carriers. For the calendar year 1942, only 696 locomotives and 
61,043 freight cars were actually installed as compared with 2,126 loco- 
motives requested and 1,226 authorized and 175,000 freight cars request- 
ed and 63,000 authorized.” 

In the face of the situation with regard to their physical facilities, 
the performance of the railroads since Pearl Harbor may be regarded as 
extraordinary. In the calendar year 1942 the rail road companies 
handled a volume of freight which not only substantially exceeded that 
of the 1918 year of World War I but was greater than that which was 
handled in any year prior to 1942 for which statistics have been kept 
despite declines of more than 25 and 7 percent, respectively, in the 
number and capacity of freight cars, a decrease of over one-third in the 
total number of locomotives and insignificant increase in their total 
tractive effort. 

Tons of revenue originated in 1942 aggregated not quite 1.5 billion, 
an increase of 8.83 percent over the approximately 1.377 billion handled 
in 1918 and a little over 4 percent above the roughly 1.44 billion tons 
originated in 1926, the theretofore maximum year. 

Revenue tons carried 1 mile in 1942 aggregated approximately 641 
billion, an increase of nearly 57 percent over the approximately 409 
billion ton-miles in 1918 and far in excess of the amount reported in any 
previous year. This great volume of traffic carried represented a sharp 
increase over that of the year 1941, a year of greatly increased demand 
for rail transportation, when the revenue tons originated exceeded those 
of any year since 1929, and the number of revenue ton-miles carried 
was the greatest of record. Heavy as was the freight traffic carried in 
1941, the 1942 performance was even more remarkable as the revenue 
tons originated increased 13.5 percent, and the revenue ton-miles 34.2 
percent, during the latter year. This was brought about by a progressive 
lengthening of the average haul during the emergency and war years. 

The situation with regard to war passenger traffic in 1918 and 1942 
differed somewhat from that with regard to freight. As compared with 
the immediately preceding years, 1942 showed a huge increase in the 
number of passengers carried. But in this latter comparison the in- 





2 Office of Defense Transportation. From same source deliveries for first 10 
months of 1943 are estimated as 615 locomotives and 20,132 freight cars. 
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crease reflected primarily the low state of the passenger business for a 
considerable period following the vast growth of public and private 
motor traffic. Although the railroads carried over 672 million revenue 
passengers in 1942, this figure is approximately 40 percent below the 
more than 1.12 billion carried in the calendar year 1918. Despite this 
great numerical decline the work performed in carrying these 672 million 
passengers in 1942 was very much greater than in the earlier year. In 
1918 the average journey per passenger was about 38.5 miles. In 1942 
it was just under 80 miles, an increase of nearly 108 percent. As a 
result, the total passenger-miles increased from about 43.2 billion in 1918 
to over 53.7 billion in 1942, or 24.38 percent in spite of the decrease of 
over 40 percent in the total number of passengers. 


ALL RAILWAYS 








ceo 1942 
m over (+) or 
1918 1942 under (—) 
1918 

Tons of revenue freight originated 

A ei ee 1,376,845 1,498,477 +8.83 
Revenue ton-miles (thousands) ae e : 408,778,061 640,992 240 +5681 
Ton-miles of revenue freight per car-milel .. 26.96 29.76 + 10.39 
Ton-miles of revenue freight per train-mile . 620.68 947.87 + 52.7] 
Average length of haul revenue freight? ...... 296.89 427.76 + 44.08 
Revenue ton-miles per mile of road ........ 1,582,796 2,638,067 + 66.67 
Number of revenue passengers carried 

I oN tre cles cans acini biip hs 1,122,963 672,420 —40.12 
Total passenger- -miles (Thousands) . ane 43,212,458 | 53,747,029 + 24.38 
Average journey per passenger (per road) 38.48 79.93 + 107.72 
Average revenue passenger-miles per train- 

mile ....... 79 125 + 58.23 
Average revenue passenger-miles per car-mile 

(class 1) a 20 22 + 10.90 
Revenue passenger-miles | per ‘mile of road 

(class 1) SAF LAS le ae 183,066 236,400 + 29.13 














1 This average is obtained by dividing the revenue ton-miles by the total loaded 
car-miles, the latter figure including some cars loaded with nonrevenue freight. 

2 All railways as a system. 

The great increase in the utilization of rail facilities in the war 
year 1942 as compared with the war year 1918, which is implicit in the 
foregoing figures, is also reflected in the car-mile, train-mile, and the 
per-mile-of-road figures. All these averages showed either substantial 
or large increases. Freight cars and passenger cars carried on an 
average about 10 percent more in 1942 than in 1918. Freight trains 
hauled 52.71 percent and passenger trains 58.23 percent more in the 
later than in the earlier year while revenue ton-miles and revenue 
passenger-miles per mile of road rose, respectively, by 66.67 and 29.13 
percent. 

Another comparison of the increase in railroad traffic volume and 
in the utilization of rail physical facilities in World War II is with the 
maximum figures in any one of the preceding years prior to 1942. 








a ee 
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Except for the number of revenue passengers carried, which declined 
approximately 47 percent from the maximum figure, the more important 
of the statistical measurements all showed increases in 1942 over the 
best preceding vear, such increases ranging all the way from 4 to over 
47 percent. 

The figures for the first 6 months of the present calendar year in- 
dicate that traffic volume and performance of the railways for the full 
year will greatly exceed that for 1942 although the results on the average 
for the full year 1943 may in some cases be somewhat below those for 
the first half of the year. For the class I roads the more important 
statistical measurements of volume and performance all showed sub- 
stantial increases in the first half of 1943 as compared with the first half 
of 1942. The lowest percentage increase was in the average length of 
haul of revenue freight which rose by only 7.4 percent. The highest 
increase percentagewise was 95.5 percent in revenue passenger-miles per 
mile of road. Apparently the increased traffic in the first half of 1943 
as compared with 1942 was handled with comparatively little increase in 
equipment as compared with that available at the end of 1942. 


CLASS | STEAM RAILWAYS 














donee 1943 
. 4 over (+) or 
Period 1942 1943 under (—) 
1942 

Tons of revenue freight originated 

a | eee Jan.-Mar. 290,984 331,136 + 13.80 
Revenue ton-miles (thousands) ........ Jan.-June | 290,156,269 | 349,948 647 + 20.61 
Ton-miles of revenue freight per car- 

mile .... | Jan.-June 28.43 31.33 + 10.20 
Ton-miles of revenue freight per 

train-mile ..... Jan.-June 919 1,020 + 10.99 
Average length of haul revenue 

freight (per road) ....... | Jan.-June 224.3 240.9 + 7.40 
Revenue ton-miles per mile of road .. Jan.-June| 1,260,272] 1,533,208 + 21.66 
Number of revenue passengers car- 

ried (thousands) . Jan.-June 291,923 419,158 + 43.59 
Total passenger-miles (thousands) . | Jan.-June} 20,530,939 | 39,603,862 + 92.90 
Average journey per passenger (per 

road) Jan.-June 70.3 94.5 + 34.42 
Average revenue passenger-miles per 

train-mile Jan.-June 99.4 174.2 +75.25 
Average revenue passenger-miles per 

car-mile . Jan.-June 20.3 29.9 + 47.29 
Revenue passenger- -miles ” mile of 

road 124,525 243,482 +955 

















1 This average is obtained by dividing the revenue ton-miles by the total loaded 
car-miles, the latter figure including some cars loaded with nonrevenue freight. 

Because of a lack of statistical data, comparisons of the performance 

of nonrail carriers in the war year 1942 and the war year 1918 are less 

satisfactory than in the case of the railroads. 

It is estimated that in 1942 intercity motor trucks produced 50,207,- 


000,000 ton-miles and intercity passenger busses 23,252,333,000 pas- 
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senger-miles. As intercity motor traffic in 1918 may be estimated to 
have been comparatively negligible, substantially all of the passenger- 
miles and ton-miles of 1942 may be regarded as representing increases 
over the earlier year. Considering the abnormality of the conditions 
under which motor transpert has necessarily been carried on, since 
Pearl Harbor the performance of the motor industry is indeed remark- 
able. In part this has been due to a heightened degree of coordination 
between units of the industry itself, and to better cooperation in the 
service of the public with other agencies of transport. 

In 1942, interstate pipe-line companies® reporting to us transported 
approximately 1,780 million barrels of oil and gasoline as compared with 
approximately 564 million barrels in 1918. The volume in the later war 
year, therefore, was more than, three times that of the earlier one. The 
trunk lines of the interstate pipe-line carriers reported nearly 384.5 
billion barrel-miles in the war year 1942 or the equivalent of a trifle over 
56.9 billion ton-miles, using 300 and 260 pounds as the weights per barrel 
for crude and refined, respectively. A higher degree of coordination has 
been brought about between the pipe lines and other agencies of transport 
than ever before, and there has been improved cooperation between the 
pipe lines themselves. 

On the inland waterways and the Great Lakes the number of tons 
of freight originated increased nearly 200 percent in 1942 as compared 
with the war year 1918, while the ton-miles rose by 162 percent.* 

Except for the transportation performance of the nonrail carriers 
subject to our regulation therefor, the total freight traffic of 1942 could 
scarcely have been handled despite the extraordinary performance of 
the railroads in that year. These nonrail transport agencies, excluding 
intrastate and other nonreporting pipe lines, produced in excess of 255 
billion ton-miles in 1942, or about 28.5 percent of the total produced by 
the railways and these three types of nonrail carriers combined. 


8 The lines constructed under the Cole Act, and not subject to our regulatory 
jurisdiction, and lines constructed by agencies of the Government, have not been 
covered by the statements in.this report. 

4 Information supplied by the Board of Engineers for Rivers and Harbors. 


1942 TON-MILES 





Carrier Ton-mile 





Thousands 
Steam railways Pee So |e 1 640,992,000 
rr ee Al kee ...| 2 50,207,000 
Inland waterways and Great Lakes : 3 148,565,000 


4 











1 Excluding nonrevenue ton-miles. 

2 Estimated. 

3 Board of Engineers for Rivers and Harbors. 
4Of interstate carriers. 

5 Interstate carriers, trunk line only. 
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Cooperation in handling the war load.—Although much credit must 
be given to the various transportation agencies for their efficient handling 
of the 1942 and 1943 traffic, the volume of that business has been and 
is so large that no such performance could have been attained without 
close cooperation among carriers, shippers, State and local governments, 
and various Federal Government agencies. 

Through our Bureau of Service we have constantly worked to 
facilitate the movement of traffic in cooperation with other governmental 
agencies and departments and with carrier and shipper organizations. 

Joint-action plans between competing motor carriers designed to 
reduce empty mileage and obtain other economies have been effected 
through the Office of Defense Transportation, such plans being cleared 
by that Office and the Department of Justice. The Office of Defense 
Transportation and the motor carriers have reduced empty truck mileage 
and conserved equipment and manpower in various other ways, as 
through the establishment of joint information offices, which act as 
clearing houses to facilitate the procurement of back-haul freight. 
Orders of that Office and this Commission have also been directed to 
bringing about the most efficient use of available facilities in the war 
effort. 

State governments have relaxed the restrictions on the sizes and 
weights of motor trucks and further extended State reciprocity in the 
licensing of trucks. Municipalities have facilitated motortruck traffic 
through greater leniency in the enforcement of various local truck 
regulations, as well as by shutting off numerous traffic lights which 
slowed down the movement of motor carriers. 

Both railroads and rail shippers through their cooperation have 
done much in procuring heavier carloadings required under the orders 
of the Office of Defense Transportation. Joint efforts of shippers as well 
as the activities of our Bureau of Service and the railroads have been 
effective in speeding up the loading and unloading of freight cars. 
Through the 490 local car-efficiency committees of the Association of 
Shippers Advisory Boards the loading and unloading of freight locally 
by each industry has been and is being checked in the 650 cities in which 
such local committees operate. 

Shippers by motortruck have cooperated with the carriers through 
keeping open longer hours for the receipt of shipments, through ar- 
rangement of their shipments so as to avoid the need for expedited 
handling, through provision of additional or more convenient docks, and 
in other ways. 

The rail carriers have undertaken many cooperative measures direct- 
ly or indirectly assisting in the movement of traffic either through the 
Association of American Railroads or individually. In November 1939, 
shortly after the outbreak of World War II, the railroads took steps to 
prevent a recurrence of the World War I port terminal congestion by 
adopting a port control plan designed through embargoes and otherwise 
to prevent export movement to port terminals unless shipping space 
was available or in sight. Subsequent to Pearl Harbor the railroads, the 
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Office of Defense Transportation, the Army, the Navy, and the War 
Shipping Administration have worked in close cooperation and success- 
fully for the attainment of the same objectives. 

Constant efforts have been made, both by the railroads and by 
Government agencies, to promote the greatest possible efficiency in the 
use of freight cars and passenger equipment. Individual railroads with 
surplus locomotives have made such locomotives available to other rail- 
roads in serious need of motive power, and there has also been some 
interchange of railroad maintenance materials, especially steel for car 
and locomotive repairs. 

Within the past 12 months, railroads, motor carriers, and water 
carriers have been unable to obtain an adequate supply of new equip- 
ment materials for repairs, and of needed employees. We believe that 
if additional equipment, materials, and personnel are not promptly made 
available, the adequacy and efficiency of our transportation service will 
be seriously impaired. Already there is considerable apprehension among 
the motor carriers. Trucks and busses, as they have been built, are short- 
lived vehicles. As contrasted with hundreds of thousands of new trucks 
and busses being put in service annually as replacements of worn-out 
units very few new trucks and busses have been built for civilian opera- 
tion within the last 2 years. Consequently, equipment which ordinarily 
would have been scrapped is being kept in service in spite of increased 
expenditures for upkeep. The longer the carriers are without new units 
to replace those past due for retirement, the more difficult it will be for 
them to operate economically and expeditiously. These difficulties of 
motor carriers are aggravated by the critical tire shortage. 

During the months of emergency production of war equipment and 
materials, it was inevitable that the allocation of materials for transport 
equipment should be limited even below necessity. Now that the produc- 
tion of essential war materials appears to be more satisfactory, those 
responsible for the allocation of materials will no doubt give careful 
consideration to the needs for equipment for transportation agencies. 
The failure to do so might have grave consequences. 

Freight rates and price stabilization.—F reight rates are an element 
of considerable although varying importance in the cost of goods pro- 
duced for sale and are of necessity reflected in the prices paid by con- 
sumers. For that reason general changes in freight rates assume a 
particular importance to the national economy in time of war. In 
recognition of this fact, on April 8, 1943, the President in a directive 
declared : 


The attention of all agencies of the Federal Government and 
of all State and municipal authorities, concerned with the rates of 
common earriers or other public utilities, is directed to the stabiliza- 
tion program of which this order is a part so that rate increases will 
be disapproved and rate reductions effected, consistently with the 
Act of October 2, 1942, and other applicable Federal, State or 
municipal law, in order to keep down the cost of living and effectuate 
the purposes of the stabilization program. 
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We have endeavored to assist in carrying out the important policy 
outlined in this directive. In this connection a comparison of conditions 
which prevailed during World War I with those of the past 2 years is of 
interest. 

During the 4 years following the outbreak of World War I in 1914, 
there were three freight rate increases, one of 5 percent, a second of 15 
percent, both limited to official territory but amounting, on a national 
basis, to 2.4 and 7.2 percent,respectively, and a third general increase 
intended to produce 25 percent but which because of specific increases 
allowed may be calculated at approximately 20 percent. The aggregate 
of these increases may be estimated at 31.7 percent. During the 4 years 
following the outbreak of World War II in 1939, only one general freight 
rate increase was authorized by this Commission (Increased Rates, Fares, 
and Charges, 1942, 248 I. C. C. 545, 612, March 2, 1942). This increase 
amounted to 6 percent except that it was limited to 3 percent on the 
basic or raw products of agriculture, animals and products, and the 
products of mines, except coal, coke, lignite, iron ore, and sinter. No 
increases in the rates on iron ore and sinter were permitted and the 
increases in coal, coke, and lignite ranged from 3 to 6 cents per ton. 
Because of the exceptions noted, we estimate the total amount of the 
increases allowed at 4.7 percent. This increase was subsequently sus- 
pended. 

The railroad freight rate increases in the first 48 months of World 
War I and World War II compare with the increases in wholesale prices 
for the corresponding periods as follows: 





Wholesale 


Freight rate 
increases 


Wholesale 
prices all 


commodities 


prices ex- 

cluding farm 

products and 
foods 





World War I. August 1914-July 1918 
World War II. September 1939-August 1943 





131.7 
247 


96. 





l 
37.1 





92.4 
21.5 





1 This figure assumes that the third-rate increase in this period of 25 percent 


averaged about 20 percent. 
2 Suspended until Jan. 1, 
July 1, 1944. 


If 25 percent, the increase would be 37.5 percent. 
1944, by decision of Apr. 6, 1943; later suspended until 


Motor-earrier rates have presented a somewhat different problem. 
Motor carriers generally have operating ratios higher than those of rail 
carriers and consequently are likely to be more immediately and seriously 
affected by increased operating costs. These carriers for the most part 
increased their rates in the same percentages as those which we author- 
ized in the general rate increase of 1942 above referred to, and they did 
not uniformly remove those increases when the rail increases were sus- 
pended. In addition, certain moderate general increases in motor rates 
were authorized in the northeastern part of the country because of in- 
creased labor costs and certain other items of expense, it being clear that 
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a break-down in truck transportation would harm the Government’s 
economic stabilization program more than would a necessary increase in 
truck rates. 

Fluctuations in rates of pipe lines are not readily susceptible of 
statistical measurement, but from available information pipe-line rates 
on the average are the lowest of any which have ever been reported 
to us. 

Post-war conditions.—Recognizing that the post-war plans and 
programs which are being developed by public and private agencies may 
have important effects upon the volume, character, composition, and 
movement of traffic, and the financial stability of the carriers, we regard 
it as important that analyses be made of the post-war situation from 
the standpoint of the transportation system. In recognition of the needs 
of an expanded jurisdiction over all forms of domestic interstate com- 
merce transport agencies, except carriers by air, we are enlarging our 
facilities for research in transportation, as well as giving our best 
thought to the problems which will be presented with the return of 
peace.”’ 


TRAFFIC AND EARNINGS OF TRANSPORT AGENCIES 


Operating revenues of all common carriers, subject to the Commis- 
sion’s jurisdiction, amounted to $11,323,925,000 for the 12 months ended 
June 30, 1943, an increase of 12.8 per cent over the total for the calendar 
year 1942. 


FunpDED Dest AND FIxep CHARGES 


‘*From October 1, 1942, to September 30, 1943,’’ the Commission 
said ‘‘we authorized the nominal issue of $673,000 and the actual issue of 
$156,901,880 of bonds. Sinking funds were required or voluntarily 
provided for all the nominal issues and for $113,477,100 of the actual 
issues.’’ In another paragraph of the chapter on this subject, the Com- 
mission stated that ‘‘it is gratifying to report that more and more rail- 
roads in a position to do so are voluntarily reducing or taking steps 
looking toward the gradual reduction of their funded debt and the 
burden of fixed interest charges.’’ 


CoMPETITIVE BIDDING IN THE SALE OF RAILROAD SECURITIES 


Reviewing the considerations given by the Commission over a period 
of years to the subject of Competitive Bidding in the Sale of Railroad 
Securities, the Commission concluded its chapter on this subject by 
stating that ‘‘During the current year, the question of requiring that 
securities other than equipment, trust obligations and terminal company 
bonds be sold at competitive bidding has been before us upon two ap- 
plications, Erie R. Co. Bonds, 254 I. C. C. 167, and Pennsylvania 
O. & D. R. Co. Bonds 254 I. C. C. 473. Our Legislative Committee 
has given consideration to the subject of competitive bidding in con- 
nection with S. 874, a bill ‘‘To require competitive bidding in connection 
with the sale of certain railroad securities.’’ On July 31, 1943, we 
entered an order instituting a general investigation into the matter 
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of competitive bidding in the sale of railroad securities under Section 
20a of the Interstate Commerce Act, Ex Parte No. 158. The issues in 
the proceeding were argued orally before us on November 5, 1943.’’ 


Cuass RATE AND CLASSIFICATION INVESTIGATION 


The Commission, in its statement regarding this subject, noted that 
a proposed report was then in course of preparation. The proposed 
report has since been released and its proposed findings have been in- 
eluded in a previous issue of this JouRNAL. 


INCREASED Raruway Rates, Fares & CHArGEs, 1942 


The Commission in this chapter reviewed the proceedings which 
brought about the suspension of the increases in freight rates and 
charges and the revocation of authority to continue the increases in 
commutation fares. 


CoMMUTATION FARES 


In its statement relating to commutation fares, the Commission had 
this to say: 


‘* As a result of our decision in Increased Railway Rates, Fares, and 
Charges, 1942, 248 I. C. C. 545, interstate commutation fares were 
increased by 10 percent, along with all other passenger fares. At a 
further hearing in that proceeding after these increases had been in 
effect for several months continuation of the increase on commutation 
fares was opposed by certain State regulatory bodies for various reasons 
mentioned in our report on further hearing, 255 I. C. C. 357. We there 
expressed the view that commutation traffic undoubtedly had been sub- 
jected to increased costs similar to those borne by other traffic but, in 
recognition of the essentially local and special character of such traffic, 
we decided to exclude it from the general passenger increase and to 
enter upon investigations to determine whether or not commutation 
fares should bear any increases and, if so, by what amounts. Four such 
investigations have been instituted, involving fares, in New England, 
and in the New York City, Philadelphia, and Chicago areas, where the 
largest volume of commutation traffic occurs. One of the prime con- 
siderations in these investigations is to ascertain whether or not commu- 
tation traffic is bearing its fair share of the total burden of transporta- 


tion expense. ”’ 
PROPORTIONAL RATES IN CONNECTION WITH AND By WATER CARRIERS 
This subject is covered in another portion of the JouRNAL. 


PROTECTIVE SERVICE AND CAR OWNING COMPANIES 


The Commission stated that an investigation with respect to the 
compensation paid and other terms of contracts, agreements, or arrange- 
ments for the use of locomotives, cars or other vehicles not owned by 
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the carriers using them, as contemplated by Section 1(14)(a) of the 
Act as amended by the Transportation Act of 1940, has not yet been 
undertaken because of the abnormal conditions created by the war. The 
report states that the necessity for conservation in the use of refrig- 
erator cars caused the Commission to appoint a refrigerator car agent 
and vest him with authority to control the movement of such cars and 
that refrigerator cars are now being operated, practically without regard 
to ownership. This chapter also shows that 46 contracts, entered into 
by various common carriers by railroad with other persons for furnish- 
ing protective service, have been approved by the Commission. 


INTRASTATE RATE CASES 


Reports have been made by the Commission in the following proceed- 
ings, instituted by it under Section 13(3) of the Act: 


No. 28846, Increases in Texas Rates, Fares, and Charges, 253 I. C. C. 723. 

No, 28848, Increases in Utah Freight Rates and Charges, 255 I. C. C. 97. 

No. 28849, Increases in Idaho Freight Rates and Charges, 253 I. C. C. 
761. 

No. 28855, Increases in Montana Freight Rates and Charges, 255 I. C. C. 
131. 


The following investigations were discontinued : 


No. 28815, Commutation Fares in New York State. 
No. 28938, Missouri Intrastate Fares. 
No. 28943, Illinois Intrastate Commutation Fares. 


The following investigations under section 13 of the act are pending: 


No. 28791, Rates on Road Aggregates within the State of Georgia. 
No. 28881, Bituminous Coal Rates within Illinois. 

No. 28963, Alabama Intrastate Fares. 

No. 29000, Kentucky Intrastate Fares. 


BuREAU OF FINANCE 


‘‘During the year ended October 31, 1943,’’ the Commission said, 
**116 applications were filed for permission to abandon about 1,398 
miles of railroad, 20 miles of operation under trackage rights, and 91 
miles of ferry operations. The proceedings in which we rendered de- 
cisions involved the proposed abandonment of about 2,021 miles of 
railroad, and the trackage right and ferry operations mentioned.’’ 

In the period covered by the report the Commission ‘‘granted 
in whole or in part, 146 applications, involving 1,434 miles of branch 
lines of Class I carriers, and the trackage rights and ferry operations. 
and 238 miles of so-called short lines.’’ 

Also, in this chapter, the Commission said, ‘‘ During the year ended 
October 31, 1943, we authorized, under the provisions of Section 20a 
of the act, the issuance of securities for refunding maturing obligations, 
for substitution of other unmatured securities bearing a higher rate 
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of interest, for new money to be used for various corporate purposes 
and for the purpose of effecting reorganizations of properties emerging 
from equity receivership.’’ , 

With reference to railroad reorganizations, the Commission said 
“Four additional proceedings for reorganization of railroads under 
Section 77 of the Bankruptcy Act were instituted during the period 
included in this report. One of these was terminated when the dis- 
trict judge denied the petition under the Bankruptcy Act and retained 
jurisdiction of the railroad in receivership proceedings. Four other 
reorganization cases were finally concluded, in three of which trustees 
were discharged and in one of which dismissal resulted from liquida- 
tion of the debtor’s property and affairs.’’ 


EMERGENCY SERVICE ORDERS 


In a chapter relating to Emergency Service Orders, the report 
states that there have been issued in the period covered by the report 
109 emergency service orders, 50 amendments, and 302 permits, a far 
greater number than had been issued in any previous year. The report 
also stated that ‘‘amendments were made in the following orders en- 
tered in 1942: No. 80, relating to the movement and storage of grain; 
No. 92, relating to the transportation of coal to certain ports on the 
Great Lakes and the Atlantic Ocean; and No. 93, involving the use of 
giant-type refrigerator cars.’’ 


EMBARGOES 


The Commission, in its chapter on ‘‘Embargoes’’, said ‘‘At the 
present time, a blanket embargo is in effect against the movement of 
export traffic to ports by all carriers, movements of carloads and 
truckloads being permitted only under permits issued by the Office 
of Defense Transportation, and smaller shipments for other than Gov- 
ernmental Agencies only when steamship booking has been arranged.’’ 
The report further stated ‘‘we have the power under the emergency 
and other provisions of the act to lay, modify, or remove embargoes 
when conditions warrant. During the present emergency, we have 
not found it necessary to make extensive use of this power.’’ 


ADMISSIONS TO PRACTICE 


During the year ended October 15, 1943, there were 382 appli- 
cants admitted to practice, the report states, adding that that number 
was “‘less than half the number admitted during the preceding report- 
ing year, and a little more than one-fourth the number of admissions in 
1938.’’ 


BurEAvU OF ACCOUNTS 


The chapter devoted to the work of the Bureau of Accounts states 
that ‘‘During the year, we published a revised and simplified edition 
of accounting rules for steam railroads, Uniform System of Accounts 
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of Steam Railroads, Issue of 1943. This replaces three separate clas- 
sifications under individual orders governing (1) investment in road 
and equipment, (2) operating revenues and expenses, and (3) income, 
profit and loss, and general balance sheet accounts.”’ 


ForMAL COMPLAINTS 


Formal Complaints, filed during the period covered by the report, 
numbered 155, of which 137 were original complaints and 18 sub- 
numbers, a decrease of 33 as compared with the previous period. ‘‘We 
decided 233 cases’’, the Commission states, ‘‘and 99 have been dis- 
missed by stipulation or on complainant’s request, making a total of 332 
eases disposed of, as compared with 410 during the previous period.”’ 

‘*Approximately 60 formal and investigation and suspension cases 
have been reopened for further hearing and consideration.’’ 

*“We conducted 484 hearings and took approximately 81,114 pages 
of testimony, as compared with 637 hearings and 85.586 pages of 
testimony during the preceding period.”’ 


BureEAvU OF INQUIRY 


*‘Our staff of attorneys and special agents in this Bureau,’’ the 
report states, ‘‘directed and conducted approximately 150 investiga- 
tions of alleged violations of Parts I, III and IV of the Interstate 
Commerce Act and related statutes.’’ 


Bureau or Law 


The report shows that, on October 31, 1942, there were pend- 
ing in the Courts 41 cases involving the Commission’s orders or 
requirements. 

‘‘During the year, 40 cases were instituted and 38 were concluded, 
leaving 43 cases now pending. Of these, 8 are in the United States 
Supreme Court, 1 is in the New York Court of Appeals, and 34 are 
in the District Courts of the United States.’’ 

‘‘Sixteen cases were submitted and decided in the Supreme Court, 
1 was discontinued in the Circuit Court of Appeals for the Second 
Cireuit, and 21 were concluded in the district courts.’’ 

The report then summarizes these cases. 


Bureau oF Motor CARRIERS 


The chapter of the report relating to the Bureau of Motor Carriers 
makes the statement that ‘‘This second year of war finds motor carriers 
earrying an unprecedented volume of traffic, despite an equally un- 
precedented shortage of equipment, drivers, mechanics, and repair 
facilities, an enforced program of conservation. In this situation, we 
have realized that a too earnest striving toward peacetime regularity 
goals would likely impede the war effort, and our main energies have 
been expended in assisting carriers to maintain the flow of essential 
transportation. We have not permitted, however, any relaxation in 
carrier responsibility to the public.’’ 
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The report then reviews the motor carrier rate situation and de- 
scribes the work of the various sections of the Motor Carrier Bureau. 


Bureau OF SERVICE 


This chapter of the report shows that ‘‘The Bureau’s activities 
during the past year have been concerned with obtaining, in time of 
war, the utmost efficiency of railroad operation,’’ and that it has ‘‘work- 
ed in close cooperation’’ with the various Governmental Agencies hav- 
ing to do with the transportation problems as well as railroad and 
industrial organizations. The Bureau maintains a staff of approxi- 
mately 60 service agents assigned to various districts in the United 
States who, under the supervision of the Director of the Bureau, are 
able to control particular transportation problems and to keep the 
Commission fully advised concerning such matters. 


BurEAU OF WATER CARRIERS AND FREIGHT FORWARDERS 


This heading is being covered in another portion of the JouRNAL. 


Buckram bound copies of the 57th Annual Report of the Inter- 
state Commerce Commission may be obtained from the Superintendent 
of Documents, Government Printing Office. 











Government Possession and Operation 
of Railroads 


As of 7.00 0’clock p.m. E. W. T. December 27, 1943, railroad trans- 
portation systems located in the continental United States were brought 
into federal possession and under federal operation by Executive Order 
No. 9412 issued by the Chief Executive as President of the United States 
and Commander in Chief of the Army and Navy. The immediate oc- 
easion for the order, according to the recitations of its preamble were 
the threatened interruption by strikes of continuous operation of some 
transportation systems and the necessity for unimpeded and continuous 
transportation service for the movement of troops, materials of war, and 
supplies and food for the armed forces and the civilian population. The 
following numbered paragraphs* constitute the official text of the order: 


1. Possession and control of all common carriers by railroad, ex- 
press companies, terminal companies and associations, sleeping, parlor 
and railroad-owned or controlled private car companies (all hereinafter 
referred to as carriers) located in the continental United States, to- 
gether with any and all appurtenances and facilities used in connection 
therewith, are hereby taken and assumed, through the Secretary of War, 
as of seven o’clock p.m., on, the twenty-seventh day of December, 1943. 
Carriers taken over under this order shall not include, because not now 
deemed necessary, street electric passenger railways, including railways 
commonly called interurbans, or local public transit systems whether or 
not the same be owned or controlled by any of the systems of transpor- 
tation taken hereunder ; but if and when the Secretary finds it necessary 
or appropriate to carry out the purposes of this order, he may, by sub- 
sequent order, take and assume possession, control and operation of all 
or any part of any transportation system, including subways and tun- 
nels, and any transportation system so taken shall be deemed a carrier 
for the purposes of this order. 

2. The Secretary of War is directed to manage and operate or 
arrange for the management and operation of the carriers taken under 
this order in such manner as he deems necessary to assure to the fullest 
possible extent continuous and uninterrupted transportation service. 

3. In carrying out this order the Secretary may act through or with 
the aid of such public or private instrumentalities or persons as he may 
designate, and may delegate such of his authority as he may deem 
necessary or desirable, with power of successive redelegation. The 
Secretary may issue such general and special orders, rules and regula- 
tions as may be necessary or appropriate for carrying out the purposes 
of this order. All Federal agencies shall comply with the directives of 
the Secretary hereunder and shall cooperate to the fullest extent of 
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their authority with the Secretary in carrying out the purposes of this 
order. 

4. The Secretary shall permit the management of carriers taken 
under this order to continue their respective managerial functions to the 
maximum degree possible consistent with the purposes of this order. 
Except so far as the Secretary shall from time to time otherwise provide 
by appropriate order or regulation, the boards of directors, trustees, 
receivers, officers, and employees of such carriers shall continue the 
operation of the carriers, including the collection and disbursement of 
funds thereof, in the usual and ordinary course of the business of the 
carriers, in the names of their respective companies, and by means of 
any agencies, associations or other instrumentalities now utilized by 
the carriers. 

5. Except so far as the Secretary shall from time to time otherwise 
determine and provide by appropriate orders or regulations, existing 
contracts and agreements to which carriers taken hereunder are parties 
shall remain in full force and effect. Nothing in this order shall have 
the effect of suspending or releasing any obligation owed to any carrier 
affected hereby, and all payments shall be made by the persons obligated 
to the carrier to which they are or may become due. Except as the 
Secretary may otherwise direct, dividends on stock and sinking fund, 
principal, interest and other distributions upon bonds, debentures and 
other obligations may be paid in due course, and expenditures for other 
ordinary corporate purposes may be made. 

6. The Secretary shall provide protection for all persons employed 
or seeking employment. The Secretary is authorized to prescribe the 
compensation to be received by such employees subject to any approval 
which may be required by applicable statutes, Executive orders and 
regulations relating to economic stabilization. To the extent deemed 
practical by him, he may maintain the working conditions which are 
specified in existing contracts between the carriers and their employees. 
He shall recognize the right of the workers to continue their member- 
ship in labor organizations, to bargain collectively through representa- 
tives of their own choosing with the representatives of the owners of the 
carriers, subject to the provisions of applicable statutes and Executive 
orders, as to matters pertaining to wages to be paid or conditions to 
prevail after termination of possession, control and operation under this 
order; and to engage in concerted activities for the purpose of such 
collective bargaining or for other mutual aid or protection, provided 
that in his opinion such concerted activities do not interfere with the 
operation of the carriers. 

7. Except as this order otherwise provides and except as the Secre- 
tary otherwise directs, the operation of carriers hereunder shall be in 
conformity with the Interstate Commerce Act, as amended, the Railway 
Labor Act, the Safety Appliance Acts, the Employers’ Liability Acts. 
and other applicable Federal and State laws, Executive orders, local 
ordinances and rules and regulations issued pursuant to such laws, 
Executive orders and ordinances. 
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8. Except with the prior written consent of the Secretary, no re- 
ceivership, reorganization or similar proceeding affecting any carrier 
taken hereunder shall be instituted, and no attachment by mesne process, 
garnishment, execution or otherwise shall be levied on or against any 
of the real or personal property or other assets of any such carrier, 
provided that nothing herein shall prevent or require approval by the 
Secretary of any action authorized or required by any interlocutory 
or final decree of any United States court in reorganization proceedings 
now pending under the Bankruptcy Act or in any equity receivership 
cases now pending. 

9. From and after seven o’clock p.m. on the said twenty-seventh 
day of December, 1943, all properties taken under this order shall be 
conclusively deemed to be within the possession and control of the 
United States without further act or notice. 

10. Possession, control and operation of any carrier or carriers, or 
parts thereof, taken under this order shall be terminated by the Secretary 
as soon as he determines that such possession, control and operation are 
no longer required to prevent interruption of transportation service. 


FRANKLIN D. ROOSEVELT 
THE WHITE HOUSE, 


December 27, 1943, 6 P.M., E.W.T. 





Following immediately Executive Order No. 9412, War Department 
General Order No. 1, dated December 27, 1943, was entered announcing 
designation by the Secretary of War of General Brehon Somervell as 
commanding general, with power of successive redelegation; excluding 
by construction nontransportation property and assets of carriers whose 
transportation systems were taken over by the Executive Order to the 
extent that any such property or assets were included within the general 
language thereof; providing for the Chief of Transportation, Army 
Service Forces, as the War Department representative to do all things 
required by the Secretary of War under the Executive Order, with 
power of redelegation, and providing further for regional administration 
and operation of carriers by existing management. Provision was made 
also for continued maintenance of wages and working conditions and 
for preservation of judicial processes. The following is a quotation of 
the text of War Department General Order No. 1 and also of that part 
of Appendix A thereof which lists the Regional Directors :* 


[General Order 1] 
War DEPARTMENT OPERATION OF RAILROADS 


1. Announcement of authority. Certain of the power and authority 
vested in the Secretary of War by Executive Order No. 9412 dated 27 
December 1943, (8 F.R. 17395) whereby possession and control of cer- 
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tain common carriers by railroad described therein is taken and as- 
sumed, has been duly delegated by the Secretary of War to the under- 
signed as Commanding General, Army Service Forces, with power of 
successive redelegation. 

2. Exclusion of certain properties from taking. The provisions of 
Executive Order No. 9412 are not construed by the Secretary of War as 
taking possession or assuming control of non-transportation property, 
facilities or assets of carriers whose transportation systems were taken 
over by that order. The Secretary of War has determined that posses- 
sion, control or operation by the United States of such properties are 
not required to prevent interruption of transportation service and that 
to the extent that any such properties or assets were included within the 
general language of taking in the Executive order, possession and control 
thereof are hereby relinquished and terminated. 

3. Delegation of authority. All power and authority delegated to 
the Commanding General, Army Service Forces, by the Secretary of 
War pursuant to Executive Order No. 9412 is hereby delegated to the 
Chief of Transportation, Army Service Forces, who is designated as the 
War Department representative to do all things required or authorized 
to be done or performed by the Secretary of War under the Executive 
order. While retaining general executive administration and super- 
vision of the terms of the Executive order and of the operation of the 
earriers affected thereby, the Chief of Transportation, Army Service 
Forces, may redelegate such power and authority to such officers, 
civilian officials of the War Department, or public or private instrumen- 
talities or persons as may be necessary or appropriate upon such terms 
and conditions as he may direct. 

4. Regional administration. In order to effectuate the purposes of 
the Executive order and to provide for the orderly administration, 
supervision, and direction of the carriers in accordance with the terms 
thereof, there are hereby created and established seven regions, to em- 
brace and include all lines, properties, facilities, and appurtenances of 
the respective carriers named in Appendix A hereto. At the head of 
each such region there shall be a Regional Director, War Department 
operation of Railroads, whose name, principal office address, and tele- 
phone number are also designated in Appendix A hereto, who shall be 
responsible to and report directly to the Chief of Transportation, Army 
Service Forces. 

5. Operation of carriers by existing management. (a) The Secre- 
tary of War has directed that control of the operations of the carriers 
will be exercised by the Government to the full extent necessary to 
maintain continuous and uninterrupted transportation service. Wher- 
ever the cooperation of the carrier and its personnel is assured, the 
existing management and organization of the carrier will be utilized, 
and the carrier will continue operations in the usual and orderly course 
of business, as a going enterprise, in its own name, and by means of any 
agencies or instrumentalities now employed by the carrier, as fully as 
if possession and control had not been assumed by the Government, 








278 1. C. C. PRACTITIONERS’ JOURNAL 





subject, however, to the terms of the Executive order and to all general 
and special orders, rules and regulations issued thereunder. Where the 
prompt and effective cooperation of the management and organization 
of the carrier is not assured, appropriate action will be taken under the 
terms of the Executive order. No action taken by the owners or man- 
agements of the carriers in response to the Government’s request for 
cooperation, and nothing done or suffered under the Executive order 
shall be deemed in any way to waive or impair the rights of the com- 
panies or stockholders or of bondholders, creditors and other persons 
having interests in the properties taken or in the profits from their 
operation to claim just and adequate compensation for the use, control 
and operation of the properties by the United States. 

(b) Chief executive officers of the carriers will report directly to 
the Regional Director to whose region their carriers are assigned for 
administration in Appendix A. 

(ce) The accounts of the earriers will continue to be kept in the 
manner prescribed by the Interstate Commerce Commission. For con- 
venience in accounting, the books of the carriers shall be closed as of 
midnight, 31 December 1943. Until otherwise directed for the purposes 
of accounting the books as to the possession and control by the United 
States shall be opened as of January 1, 1944. 

(d) All personnel of the carriers, both officers and employees, are 
called upon by the Executive order, by the Secretary of War, and by 
this order to serve the Government of the United States, by continuing 
to perform their usual duties, but nothing in the Executive order or 
this order shall be construed as authorizing or requiring application to 
such personnel of the statutes relating to Federal employment. 

6. Employment, wages and working conditions. The Secretary of 
War has directed that (a) subject to the terms of the Executive order, 
wage scales and working conditions in effect on the effective date of the 
Executive order will be maintained, and full recognition will be given 
to the rights of the employees and all classes thereof, and (b) all dedue- 
tions for the benefit of employees now being made by law or agreement, 
including insurance payments, Railroad Retirement and Unemployment 
Compensation deductions, and other deductions of every kind, and all 
arrangements governing the payment of wages, including war bond 
purchase plans, shall be continued, subject to any legal right of discon- 
tinuance. 

7. Suits, attachments and garnishments permitted until further 
order. Pursuant to direction of the Secretary of War and by his express 
consent, carriers will remain subject to suit as heretofore and to the 
levy of attachments by mesne process, garnishment, execution or other- 
wise, on or against the property and assets of the carriers, but no re- 
ceivership, reorganization or similar proceeding affecting any carrier 
taken under the Executive order shall be instituted without the prior 
written consent of the Chief of Transportation, Army Service Forces. 
Nothing herein shall be deemed to require approval of any action au- 
thorized or required by any interlocutory or final decree of any United 
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States court in reorganization proceedings now pending under the Bank- 
ruptey Act or in equity receivership cases now pending. 
Headquarters, Army Service Forces, 27 December 1943. 


BREHON SOMERVELL, 
Lieutenant General, Commanding. 


APPENDIX A 
LIST OF REGIONAL DIRECTORS* 
Region and Regional Director 


Eastern: Colonel Frederick E. Williamson, Transportation Corps, 
230 Park Avenue, New York 17, N. Y. Telephone, Murray Hill 9-8000. 

Allegheny: Colonel R. B. White, Transportation Corps, Baltimore 
& Ohio Building, Baltimore & Charles Streets, Baltimore, Md. Tele- 
phone, Plaza 0400. 

Pocahontas: Colonel William J. Jenks, Transportation Corps, Ro- 
anoke 17, Va. Telephone, Roanoke 6611. 

Southeastern: Colonel Ernest E. Norris, Transportation Corps, 
Southern Railway Building, Washington 6, D. C. Telephone, National 
4460. 

Central Western: Colonel Ralph Budd, Transportation Corps, 547 
West Jackson Boulevard, Chicago 6, Ill. Telephone, Wabash 2345. 

Northwestern: Colonel Charles E. Denney, Transportation Corps, 
176 East 5th Street, St. Paul 1, Minn. Telephone, Cedar 7773. 

Southwestern: Colonel Lewis W. Baldwin, Transportation Corps, 
Missouri Pacific Building, St. Louis 3, Mo. Telephone, Main 1000. 

On December 28, 1943, General Gross, Chief of Transportation 
advised in a communication of that date to Chairman Alldredge of the 
Interstate Commerce Commission that ‘‘It is the desire of the War De- 
partment that the railroad industry and all agencies connected there- 
with continue to function in the same fine way that has characterized 
rail operations throughout the war period.’’ General Gross expressed 
the hope, therefore, ‘‘that the Interstate Commerce Commission with 
its large and able organization will continue to function in its normal 
way’’ and requested that it do so, saying in that connection that 
“Only in ease of necessity brought on by serious interruption of 
traffic may any occasion arise to modify the existing relationships . . .”’ 
On the same date General Gross advised Director Eastman of the Of- 
fice of Defense Transportation as follows: 


**Tt is our desire that the industry and all agencies connected 
therewith continue to function in the same fine way that has 
characterized rail operations throughout the war period. We 
hope therefore that the Office of Defense Transportation with its 
large and able organization will continue to function in its normal 





Editor's Note: These regional directors were commissioned as Colonels in the 
Army by President Roosevelt on December 27, 1943. 





280 1. C. C. PRACTITIONERS’ JOURNAL 





way and request you to do so. Only in case of necessity brought on 
by serious interruption of traffic may any occasion arise to modify 
the existing relationships with your office.’’ 


At 12.00 o’clock midnight January 18, 1944, the carriers were 
turned back to their owners. The order of the Secretary of War termi- 
nating government possession, operation and control is here quoted : 


War DEPARTMENT 
Washington, D. C. 


ORDER OF THE SECRETARY OF WAR TERMINATING GOVERNMENT CONTROL 
oF THE RAILROADS 


1. Pursuant to the provisions of Executive Order No. 9412 dated 
27 December 1943, it is hereby determined that continued possession, 
operation and control by the United States of the carriers taken and 
assumed by or pursuant to that Order, are no longer required in order 
to prevent interruption of transportation service. 

2. The expeditious termination of government possession, operation 
and control of the carriers with the minimum imposition of adminis- 
trative burdens on the War Department and on the carriers which is 
consistent with proper protection of the Government’s interests will 
facilitate the prosecution of the war. 

3. In accordance with the foregoing and as directed by the Exec- 
utive Order, the following procedure is established for effecting the final 
disposition of the action taken by and pursuant to the Executive Order: 

a. Possession, operation and control by the United States of all 
common carriers by railroad, express companies, terminal companies 
and associations, sleeping, parlor and railroad owned or controlled 
private car companies, herein referred to as carriers, and all appurten- 
ances and facilities used in connection therewith, taken and assumed 
by or pursuant to that Order are hereby terminated and relinquished 
as of 12.00 o’clock midnight, 18 January 1944. No further action shall 
be required to effect the termination of government control and re- 
linquishment of possession hereby ordered. 

b. In view of the short period of operation by the government under 
said Executive Order, all rights which the United States may have to 
an accounting with respect to the operation of the carriers during the 
period of government possession, operation and control are hereby 
waived and released as to each carrier whose properties were taken pur- 
suant to said Executive Order which shall execute and deliver to the 
United States an instrument in the form approved by the Commanding 
General, Army Service Forces, or his delegate, indemnifying the United 
States against liability to third parties arising out of possession, oper- 
ation and control during the period of government possession, operation 
and control and releasing all claims against the United States based 
upon Executive Order 9412 or any action taken pursuant to that Order. 

c. The right to such an accounting by the United States is hereby 
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expressly reserved as to any carrier which fails to execute and deliver 
such instrument of release or which otherwise asserts or reserves any 
claim against the United States by reason of any action or omission 
pursuant to said Executive Order. 


18 January 1944 
s/ Henry L. Stimson 
SECRETARY OF WAR 


Thus there is brought to a conclusion evidently free from legal en- 
tanglements an extraordinary procedure growing out of military urgency 
and deriving its validity from the war powers acts,—a procedure that 
testifies again to the flexibility and efficient adequacy of democratic 
processes. 








The Interstate Commerce Commission 
and State Autonomy* 


By Freperick G. HamMuey, Assistant General Solicitor 
National Association of Railroad and Utilities Commissioners 


Public transportation is the lifestream of commerce, and commerce 
is the vital force which has welded our people into a great and strong 
nation. As our commerce has expanded to meet the changing and grow- 
ing needs of our people—as it has been encouraged or hampered or 
diverted or monopolized by tremendous human urges and desires—as 
it has felt the effect of new philosophies of government or new theories 
of economics, so too, public transportation has experienced all of these 
ehanging phases that mark the history of American enterprise. It is 
not surprising, then, that the fifty-six years which have passed since 
enactment of the act to regulate commerce,! comprise a panorama of 
legislation, administration and litigation which have deeply probed and 
tested the concept of a dual form of government. It is the purpose of 
this paper to view that panorama—to appraise the relationship which 
has existed during those fifty-six years, between the state commissions 
and the Interstate Commerce Commission, and to draw some conclusions 
respecting the measure of autonomy now remaining to the states in the 
regulation of public transportation. 

For a brief period, between July 4, 1776, when the ‘‘thirteen united 
States of America’’ declared themselves free and independent states, 
and June 21, 1788, when New Hampshire gave the ninth ratification 
necessary for putting the Constitution into effect, there was complete 
state autonomy in all governmental matters.2, But when the federal con- 
stitution became the supreme law of the land, state autonomy respecting 
many functions of government was thereby actually or potentially lim- 
ited. With regard to the subject we are now exploring, it is the Com- 





* Speech delivered at 1943 War Conference of National Association of Railroad 

me — Commissioners, Edgewater Beach Hotel, Chicago, Illinois, September 
, 1943. 

1The act to regulate commerce, approved Feb. 4, 1887, (24 Stat. 379), as 
amended, became “Part |” of the Interstate Commerce Act, by a provision of the 
Motor Carrier Act, 1935, approved Aug. 9, 1935 (49 Stat. 543). 

2 Neither the First Continental Congress, which served from Sept. 5, 1774 to 
Oct. 26, 1774, nor the Second Continental Congress, which served from May 10, 
1775 until finally superseded in 1789 by the government organized under the new 
Constitution possessed the power to enforce its measures. Article II of the Articles 
of Confederation, under which the Second Continental Congress acted after March 
1, 1781, read, “. . . each state retains its sovereignty, freedom, and independence, 
and every Power, Jurisdiction and right, which is not by this confederation ex- 
pressly delegated to the United States.” 
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merce Clause* which furnishes the constitutional basis for most of the 
limitations which have been placed upon the exercise of state regulatory 
ower.* 
: Chief Justice Marshall told us, in M’Culloch v. Maryland,® that the 
national power is supreme within its appointed sphere, and seven years 
later, in 1824, Marshall applied that principle to the Commerce Clause, 
holding, in Gibbons v. Ogden,® that the power of Congress to regulate 
commerce among the several states is supreme and plenary, and ‘‘ac 
knowledges no limitations, other than are present in the Constitution.’’ 
In 1827, the United States Supreme Court, in Brown v. Maryland," held 
that interstate commerce does not stop at the external boundaries of a 
state. In 1851, in the Pilotage Cases,® it was held that ‘‘whatever sub- 
jects of this power are in their nature national, or admit of only one 
uniform system, or plan of regulation, may justly be said to be of such 
a nature as to require exclusive legislation by Congress,’’ but that, until 
Congress should find it necessary to exert its power, those matters which 
are primarily local in character, even though affecting interstate com- 
merce, may be regulated by the states. Munn v. Illinois,® and the other 
Granger cases, decided in 1876, established the right of the state to reg- 
ulate such public employments as railroads and warehouses, and the 
right to regulate the rates of public service companies. In Petk v. Chi- 
cago and North-Western Railway Co.,’° decided later the same year, the 
Supreme Court held that the Wisconsin legislature had power to provide 
by law for maximum railroad rates and fares within Wisconsin, both 
intrastate and interstate, but in 1886, on the eve of enactment of the 
act to regulate commerce, the same court held that a similar Illinois 
statute was void and that the states had no power, even in the absence of 
federal legislation occupying the field, to regulate, tax or impose any 
other restriction upon interstate commerce.'! 

And so, at the time the Interstate Commerce Commission came into 
existence in 1887, some rather definite constitutional principles respect- 





8 Article 1, Section 8, Clause 3—“The Congress shall have Power . . . To 
regulate Commerce with foreign Nations, and among the several States, and with 
the Indian Tribes; .. . 

4We are here, of course, speaking of limitations growing out of the inter- 
relation of interstate and intrastate commerce. There are other very important 
limitations upon the exercise of state autonomy in regulatory matters, such as the 
limitations based upon the Fourteenth Amendment. We are also confining our 
discussion to those phases of the question which relate to the activities of the 
Interstate Commerce Commission. 

5 4 Wheat. 316, 4 L.ed. 579 (1819). See, also, The Daniel Ball, 10 Wall. 557, 


69 Wheat. 1, 6 L.ed. 23. This is the landmark case in which the monopoly 
which New York State had granted Robert R. Livingston and Robert Fulton 
to operate boats on waters adjacent to New York was held to be repugnant to 
the Commerce Clause of the Constitution. 

712 Wheat. 419, 6 L.ed. 678. 

8 Cooley v. Board of Wardens of Port of Philadelphia, 12 How. 299, 13 L.ed. 
oy iia) the Minnesota Rate Cases, Simpson v. Shepard, 230 U.S. 352, 57 L.ed. 

994 U.S. 113, 24 L.ed. 77. 

1094 US. 164, 24 L.ed. 97. 

11 Wabash, St. L. & P. R. Co. v. Illinois, 118 U.S. 557, 30 L.ed. 244. 
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ing state autonomy in the regulation of public transportation had al- 
ready been established. It should also be noted that state regulatory 
commissions long preceded the federal commission. The first state rail- 
way commission was established in Rhode Island in 1839. The early 
commissions were generally of limited jurisdiction, some being engaged 
primarily in safety regulation and others performing only supervisory 
functions.12 Then stronger state commissions began to emerge. The 
Massachusetts commission, established in 1869, and the commissions 
established in the western prairie states in the 1870’s, as an outgrowth 
of the Granger movement, were potent forerunners of the state com- 
missions we have today. But although state commissions preceded the 
Interstate Commerce Commission,!® there was by no means complete 
and comprehensive state regulation in those early days. In 1887, twenty 
states and territories had no railroad commission of any kind. General 
Solicitor Benton, who reviewed the early history of state commissions 
in his address during the Exercises Commemorating the 50th Anni- 
versary of the Interstate Commerce Commission, and upon whose re- 
search I have drawn, summed up the situation in these words: 


**A candid survey of the record . . . compels recognition of the 
fact that the State commissions had not proceeded far in railroad 
regulation in) 1887. They had then performed a service of great 


value to the country, ... They had initiated an important govern- 
mental movement . . . They can scarcely claim the credit of estab- 
lishing a way, and leading the Federal commissioners along that 
way.”’ 


Forces and conditions which I will not undertake to review at this 
time finally led Congress to believe that national regulation of the rail- 
roads was required. After prolonged consideration, and spurred by the 
decision of the Supreme Court in 1886, holding that the states had no 
power to regulate interstate commerce even as to the portion thereof 
taking place within the geographical boundaries of the state,!* Congress 





12 See: The address of John E. Benton, delivered on April 1, 1937, during the 
Exercises Commemorating the 50th Anniversary of the Interstate Commerce 
Commission, and appearing in the printed report of the Exercises; “The Evolution 
of the Interstate Commerce Act: 1887-1937,” by Clyde B. Aitchison, page 293 of 
March, 1937 George Washington Law Review; “The Interstate Commerce Com- 
mission,” by Sharfman, Vol. I, page 15. 

13 The state commissions held four conventions prior to the organization of the 
NARUC. John E. Benton, in his address at the 49th Annual Convention, says: 
“The first of these was held at the offices of the Illinois Commission in Springfield, 
in 1875; the second was held in Columbus, in 1878; the third convention was held 
at Saratoga Springs in 1879; and the fourth convention was held at Atlanta in 1881.” 
—1937 Proceedings, page 36. The Proceedings of these four early conventions are 
set forth, as Appendix C, to the 1937 Proceedings. 

14 Wabash, St. L. & P. R. Co. v. Illinois, note 11, supra. Referring to this 
case, ICC Commissioner Clyde B. Aitchison said: “Before the convening of the 
second session (of the 49th Congress) the Supreme Court supplied the categorical 
imperative which forced the conferees to give and take and come into accord on 
a bill which could be accepted.”—note 12, supra. 
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enacted the Act to Regulate Commerce, establishing the Interstate Com- 
merce Commission. 

State regulation of interstate railroad rates was precluded, as we 
have seen, by the United States Supreme Court decision in 1886.'° But it 
is with respect to federal regulation of intrastate railroad rates that 
state autonomy has suffered its greatest setback. For twenty-five years 
after enactment of the Act to Regulate Commerce the proviso to Section 
1 of the Act was generally regarded as negativing an intent by Congress 
to control intrastate rates.‘ This proviso reads as follows: 


‘*Provided, however, That the provisions of this act shall not 
apply to the transportation of passengers or property, or to the 
receiving, delivering, storage, or handling of property, wholly with- 
in one State, and not shipped to or from a foreign country or to any 
State or Territory as aforesaid.’’ 


But in the Shreveport case,'* in 1912, the Commission ordered Texas 
carriers to ‘‘cease and desist from charging higher rates upon any com- 
modity from Shreveport into Texas than are contemporaneously charged 
for the carriage of such commodity from Dallas toward Shreveport for 
an equal distance.’’ The United States Supreme Court, in sustaining 
the Commission decision two years later,'® held that the proviso to Sec- 
tion 1 did not prevent the Commission from exercising the power to 
remove unlawful preferences and undue discriminations granted it by 
Section 3, even though they arise from a conflict between intrastate 
and interstate rates. But more important than the holding that the Act 
gave the Commission power to remove discriminations between persons 
and localities resulting from intrastate railroad rates was the ruling that 
the Act, as so construed, was constitutional. It was here that Justice 
Hughes laid down the principle of constitutional law which is ‘‘the 
foundation upon which rest most of the statutes imposing federal con- 





15 Note II, supra. 

16 In fact, this proviso was originally believed to be a necessary limitation upon 
the authority of the Interstate Commerce Commission to make the act consti- 
tutional. See the discussion of this point by John E. Benton, on page 25, 5lst 
Annual Proceedings of NARUC—1939. 

1723 I. C. C. 32. The purpose of the order was to eliminate “unlawful and 
undue preference and advantage” and to remove, “undue and unlawful discrimina- 
tion” which the Commission had found to exist as between persons and localities. 

18 Houston, E. & W. Texas Ry. Co. v. United States, 234 U.S. 342, 58 L.ed. 
1341. In reaching this conclusion it was necessary for the Court to distinguish the 
Minnesota Rate Cases, note 8, supra, wherein it had been held that each state was 
free to establish maximum intrastate rates for interstate carriers although the result 
might be to disturb the existing relation between intrastate and interstate rates. 
Justice Hughes, who wrote both opinions, did this by pointing out that in the 
Minnesota Rate Cases there had been no finding by the Interstate Commerce Com- 
mission of any unjust discrimination and by quoting language from the earlier de- 
cision which to him indicated that the question, as framed in the Shreveport case 
had been expressly reserved. 
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trol in the field of general business within the states * * *’"® The Court 
said : 


‘«# * © Wherever the interstate and intrastate transactions of 
carriers are so related that the government of the one involves the 
control of the other, it is Congress and not the state, that is en- 
titled to prescribe the final and dominant rule, for otherwise Con- 
gress would be denied the exercise of its constitutional authority, 
and the state, and not the nation, would be supreme within the 
national field.’’ 


And so state autonomy with respect to intrastate railroad rates was 
limited, and the groundwork laid for such further limitations upon 
state autonomy as would meet the test of the Shreveport rule and obtain 
the sanction of Congress.?° 

In 1920 paragraph 4 was added to Section 13, giving the Interstate 
Commerce Commission power to prescribe maximum or minimum, or 
maximum and minimum intrastate rail rates, fares and charges neces- 
sary to remove undue or unreasonable advantage, preference, prejudice 
or discrimination with respect to interstate rates, fares and charges.” 
By reason of this enactment the Shreveport principle, which permitted 
removal of discriminations against persons or localities resulting from 
intrastate rates, was now extended to include discrimination against 
interstate commerce itself, resulting from inadequate revenue obtained 
under intrastate rates. The federal commission was also, for the first 
time, granted power to prescribe intrastate rates for the purpose of re- 
moving undue discrimination.22 At the same time there was enacted 
paragraph 3 of Section 13, which provides for cooperation between 
state and federal commissioners in several respects, most important of 
which is the provision for the holding of joint hearings.” 

The chain of events following enactment of the Transportation Act 
of 1920, of which these additions to Section 13 were a part, had an im- 
portant bearing upon the development of present federal-state relation- 





r ~ address of John E. Benton, 5lst Annual Proceedngs, NARUC—1939, 
page 26. 

20 The 1917 report of the Committee on Railroad Rates, page 352 of the 
29th Annual Proceedings of NARUC, states that between the time when this 
decision was entered, in 1913, and the enactment of the Transportation Act of 1920, 
the state commissions generally adopted the practice of adjusting state rates to 
correspond to interstate rates, although there were cases where state commissions 
obtained compromises through negotiation with carriers, and still other cases 
where the differences between interstate and intrastate rates were carried into 
court. There was a period during World War | when the rate jurisdiction of 
both the Interstate Commerce Commission and the state commissions was im- 
paired. An account of this period is to be found on pages 16-18, 30th Annual 
Proceedings of NARUC, 1918. 

21 Transportation Act of 1920, (41 Stat. 484). 

22 Wisconsin Passenger Fare Case, Wisconsin R. R. Comm. v. C. B. & Q. R. R. 
Co., 257 U.S. 563, 66 L.ed. 371 (1922). 

23 See: The address of former ICC Commissioner John J. Esch, upon the oc- 
casion of Exercises Commemorating the 50th Anniversary of the Interstate Com- 
merce Commission, page 70 of printed report of Exercises; 1916 report of Committee 
on Railroad Rates, 29th Annual Proceedings of NARUC, page 354. 
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ships in railroad rate matters. There was first Ex Parte No. 74, the 
general freight and passenger rate increase case, in which state com- 
missions cooperated.24 There were next the resulting 13th Section 
orders in a score of states which had the effect of ‘‘freezing’’ a great 
part of the intrastate rate structure.2® There was then the determined 
attempt by state commissions in the Fall and Winter of 1921-1922 to 
modify Section 13(4) by limiting its application to discriminations be- 
tween persons and localities, in accordance with the original Shreveport 
principle.2® Then followed the views expressed by Chief Justice Taft 
in the Wisconsin Passenger Fare case,”" clearly inviting federal and state 
commissions to solve their differences over the conference table,?* the 
drafting and adoption of the co-operating agreement of 1922,?® the 
consequent discontinuance of the Congressional hearings and the un- 
freezing of intrastate rates and fares.*° 

The cooperative procedure which developed, following the 1922 
agreement, has proved of immeasurable value in dealing with federal 
and state regulatory relationships, as testified to by the annual reports 
of the Committee on Cooperation of this Association. But that pro- 
eedure has never been used to any great extent in connection with 13th 
Section cases, notwithstanding the fact that consummation of the agree- 
ment was what led the state commissions to abandon their demands for 
modification of Section 13.1 


2458 1. C. C. 220. 

25A full history of what took place is contained in the 1935 report of the 
Committee on Cooperation, page 328 of 47th Annual Proceedings of NARUC. 

26 The state commissions based their case largely upon the failure of the I. C. C. 
to make 13th Section cases cooperative and upon the intolerable condition resulting 
from the “freezing” of intrastate rates following the entry of 13th Section orders. 
It is fair to say that the Congressional committees were favorably impressed with 
the state commission case. 

27 Note 22, supra. 

28 The Chief Justice said that conferences between state and federal commis- 
sions “may dispense with the necessity for any rigid Federal order as to the in- 
trastate rates, and leave to the State commissions power to deal with them and 
increase them or reduce them in their discretion.” 

29 The original plan is found at page 63 of the 1922 Convention Proceedings. 
An amended plan was adopted in 1925, page 253 of 1925 Proceedings. A Supple- 
ment to the plan was adopted in 1937, page 62 of 1937 Proceedings. An interpre- 
tative analysis of the cooperative procedure was set forth in Association Bulletin 
No. 92-1930 and is incorporated in the 1930 report of the Cooperation Committee, 
beginning at page 141 of 1930 Proceedings. 

80 The various state commissions entered orders putting the interstate rate levels 
into effect. The ICC thereupon dissolved its 13th Section orders. In states where 
passenger fares were fixed by statute, the ICC 13th Section orders necessarily re- 
mained in effect. On March 31, 1938, however, when interstate fares had dropped be- 
low the state statutory limits, the ICC issued a blanket order to show cause why a 
large number of these outstanding 13th Section passenger fare orders should not 
be vacated, and on June 6, 1938 many of them were vacated. For a discussion of 
resulting complications when interstate passenger fares were increased in Ex Parte 
No. 148 (248 I.C.C. 545), see the Association’s Bulletins Nos. 23-1942 and 113-1943. 
See, also, [llinois Commerce Comm. v. Thompson, 87 L.ed. Adv. Ops. 783 (1943). 

81 The 1935 report of the Cooperation Committee expresses regret “that so 
little use of the co-operative procedure is made in the important as of cases for 
which it was originated.” Page 344, 1935 Proceedings of NARU 
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It is difficult to discover any very well-defined trends regarding the 
performance of the Interstate Commerce Commission in administering 
Section 13. Mr. Sharfman, in his exhaustive work on the Interstate 
Commerce Commission, published in 1937, expressed the view that the 
Commission had ‘‘modified its policy, in the direction of exercising 
greater restraint with reference to control of intrastate rate adjust- 


9? 


ments,’’ suggesting, as one indication of this, that the Commission in 
general confines ‘‘its condemnation of intrastate rates to instances in 
which the disparity between the intrastate and interstate charges is ‘sub- 
stantial’ and operates as a ‘real’ discrimination against interstate com- 
merce . . .’’5? 

This was no doubt true in 1937 and is also probably true, as a gen- 
eral proposition, in 1943. But when we have decisions such as were 
rendered in the Rhode Island Commutation Fare case,** in September, 
1942, wherein an increase in intrastate fares was required, notwith- 
standing the amount involved was only $1,445 per annum,™ it must be 
eoncluded that the inclination of the federal commission to act with 
restraint in dealing with intrastate rates is not consistently demon- 
strated.** On the whole, however, the situation is encouraging, in so far 
as state autonomy is concerned. Although commerce and industry has 
vastly increased in the last two decades, 13th Section cases have not 
increased but, in fact, are comparatively rare. Where they do arise they 
are sometimes made cooperative and often are preceded by conferences 
between the federal commission and the state commissions involved. 
On occasion the Interstate Commerce Commission exercises its dis- 
eretionary power to refuse to institute a formal proceeding, where such 
is sought by a carrier under Section 13 (3).°* When such a proceeding 
is undertaken, and the existence of undue discrimination has been found, 
the federal commission has adopted the practice of giving state com- 
missions a reasonable opportunity to remove the discrimination before 
entering a formal order, thus in most cases avoiding action which will 
“*freeze’’ the intrastate rates. Recently the Commission, on its own 





32 “The Interstate Commerce Commission,” by Sharfman, Vol. II, pages 301-02. 

83 1CC Docket No. 28827. 

84 This decision does not seem to accord with Chief Justice Taft’s view that, 
“Action of the Interstate Commerce Commission in this regard should be directed 
to substantial disparity which operates as a real discrimination against, and ob- 
struction to, interstate commerce, . . .” Railroad Comm. v. C. B. & Q. R. R. Co. 
note 22, supra, See, also, Arkansas R. Comm. v. Chicago, R. 1. & P. R. Co., 274 
U.S. 597, 71 L.ed. 1224. 

35 In Florida v. United States, 282 U.S. 194, 75 L.ed. 291 (1930), Chief Justice 
Hughes said that “whenever the federal power is exerted within what would other- 
wise be the domain of state power, the justification of the exercise of the federal 
power must clearly appear.” 

36 Oklahoma Rates and Charges, 69 |. C. C. 635. 13th Section cases are not 
ordinarily withheld because the carrier failed to completely present the case before 
the state commission, /ncrease in Kansas Freight Rates and Charges, 1938, 231 1.C.C 
137; or because the state commission has not completed its proceedings, Emergency 
Freight Charges Within Georgia, 1935, 213 |. C. C. 515; or even in cases where no 
presentation has been made by the carriers to the state commission, Florida v. 
United States, note 35, supra. 
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motion, summarily dismissed a railroad petition in the Chicago Com- 
mutation Fare case,5* the purpose of which was to secure institution 
of a proceeding in which the federal commission might exercise unified 
control over interstate and intrastate rates by subjecting both to inves- 
tigation in the same proceeding. 

With regard to motor carrier rates, Sections 202(b) and the proviso 
to Section 216(e) conclusively negative the application of the Shreve- 
port principle. Section 303(j) and (k) are likewise explicit in reserving 
regulation of intrastate water carrier rates exclusively to the states. 

Because of its bearing upon the whole question of state autonomy, 
considerable attention has been given in this discussion to the historical 
background of the relationship between the Interstate Commerce Com- 
mission and the state commissions. Because of its paramount impor- 
tance in the field of regulatory activity, a somewhat full discussion of 
state autonomy in rate matters has also been pursued. Obviously it 
will not be possible, without overextending this paper, to trace the 
legislative, judicial and administrative history and development of all 
the kinds of regulatory activity in which the Interstate Commerce Com- 
mission and state commissions have been jointly or severally engaged. 
But brief reference should be made to some of the more recent develop- 
ments bearing upon the question of state autonomy. 

There have lately been some indications of a disposition by the Inter- 
state Commerce Commission to extend its jurisdiction at the expense of 
the states. Such, for example, was the Interstate Commerce Com- 
mission report to Congress,®® on July 31, 1941, recommending legisla- 
tion giving the Commission jurisdiction over weights and length limita- 
tions of vehicles on the highways, and the Commission’s vigorous 
espousal of bills which were introduced to carry out that recommenda- 
tion.” 

Other recent Commission actions having the effect of impairing state 
sovereignty cannot actually be regarded as a part of the Commission’s 





37 Chicago Communtation Fare Case, |. C. C. Docket No. 28974. A similar 
issue is involved in the pending ICC Docket No. 29003, as :a result of a petition 
of Jacksonville Port Terminal Operators Association, that the Interstate Com- 
merce Commission authorize a 20% increase in terminal rates, interstate and intra- 
State. 

38 There are exhaustive and well-written treatises available to those who desire 
to review the over-all relationship. See: Vol. II, “The Interstate Commerce Com- 
mission,” by Sharfman; “The Distribution of Power to Regulate Interstate Car- 
riers between the Nation and the States,” (1928), George C. Reynolds. 

39 The report, made in compliance with Section 226 of the act, was printed 
as House Document No. 354, 77th Congress, Ist Session, and may also be found 
in 30 M. C. 777. Perhaps if the NARUC had sought active participation in the 
investigation, MC-15, upon which this report was based, as would have been en- 
tirely proper under the cooperative agreements, a different viewpoint would have 
emerged. Instead, the Executive Committee, on Sept. 20, 1940, authorized the General 
Solicitor to “advise Division 5 . . . of the interest taken by the Stata commissions 
in the proceeding, and of their desire to be kept fully advised of the developments 
therein so they may take any steps considered necessary to protect their interests.” 
—See Association Bulletin No. 93-1940 

40 See: The 1942 report of the Committee on Legislation, 54th Annual Pro- 
ceedings of NARUC, page 70; address of General Solicitor Benton, pages 15-17, 54th 
Annual Proceedings of NARUC. 
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normal policy, but are rather emergency measures intended to aid the 
war effort. Examples of this type of action are: The July 1, 1942 
amendment to Service Order No. 71, extending the application of such 
order to intrastate commerce,*! Service Order No. 85, issued on Septem- 
ber 11, 1942, wherein railroads were required to disregard state laws 
limiting the length of railroad freight and passenger trains,*? and two 
orders, dated April 20, 1943, and effective June 15, 1943, whereby the 
Commission has extended its regulation of the transportation of ex- 
plosives and inflammable liquids to intrastate commerce by common, con- 
tract or private carriers.** It is understood that the Commission has un- 
der consideration amendments of these orders to omit any reference to 
inflammable liquids and to limit the remainder of the orders to the dura- 
tion of the war emergency. 

There has also been some evidence of reluctance on the part of the 
Commission to withdraw or withhold federal regulation from some 
minor aspects of interstate commerce, where the act empowers the Com- 
mission to leave intrastate regulation in control. Such a case is ex- 
emplified by the history of Commission administration of Section 204(a) 
(4a), providing for applications for exemption of motor carriers oper- 
ating solely within one state.** 


41 Car Service orders are issued under authority of Section 1(15) of the act, 
which provides generally that the Commission may, in time of emergency, suspend 
the operation of car service rules and make just and reasonable directions with 
respect to car service. See discussion of the legality of the amendment to Service 
Order No. 71, in Association Bulletin No. 109-1942. See, also, Avent v. United 
States, 266 U.S. 127, 69 L.ed. 202 (1924). 

42 Ex Parte No. 156, In the Matter of Service Order No. 85. A petition to 
reconsider and vacate this order is now pending. 

No. 3666 and Ex Parte No. MC-13, No. 3666 and Ex Parte No. MC-3. 
The ICC has, under the Safety Appliance Act, long had authority to regulate 
safety of railroad equipment operating in intrastate commerce, which regulation 
was sustained in Southern Railway Co. v. United States, 222 U.S. 20, 56 L.ed. 72 
(1911), but ICC regulation of motor vehicle safety does not seem to be authorized 
by any provision of existing statutes, especially in view of the wording in Section 
202(b), reading, “Nothing in this part (Part I1) shall be construed to . . . inter- 
fere with the exclusive exercise by each State of the power of regulation of intra- 
state commerce by Motor carriers on the highways thereof.” 

44A full account of this matter is contained in the 1942 report of the Cooper- 
ation Committee, beginning on page 113. See, also, the three oper in the 
Slocum Case, MC-5205, 28 M. C. C. 457, 30 M. C. C. 169, and 33 M. C. 363. 
Under Section 203(b) (7a) and (8), the Commission has no & FNS (except 
as to provisions of Section 204) over transportation of persons or property by motor 
vehicle in interstate commerce wholly within “a zone adjacent to and commercially 
a part of any’ municipality, unless the Commission makes a finding that such 
regulation is necessary “to carry out the national transportation policy.” This 
provision seems, in general, to have been fairly administered, and the Commission 
has not adopted a restrictive view as to what constitutes such “commercial zone.’ 
But recently the Commission undertook, in [CC Docket No. 28991, a rate investiga- 
tion covering bus service between Washington, D. C., and adjacent points in Vir- 
ginia, despite the fact that in 3 M. C. C. 243, the Commission found all those points 
to be within the Washington, D. C. “commercial zone,” and no finding has ever 
been made, and cannot be made under the notice given in the new rate case, that 
ICC regulation within the commercial zone is necessary “to carry out the national 
transportation policy.” However, Section 203(b) (8) contains an exception and 
a proviso which the ICC may feel take these carriers out of the exemption. 
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Surveying federal-state relationships over a long period, the conclu- 
sion is obvious that state autonomy in the regulation of public transpor- 
tation has been substantially restricted. But, on the whole, considering 
the vastness and complexity of our national transportation industry, the 
inescapable intermingling of intrastate and interstate commerce, and 
the economic considerations which require that certain general transpor- 
tation principles and policies be applied nationwide and uniformly, it 
cannot be said that such impairment of state autonomy has been wanton 
or needless.** 

We cannot, of course, predict what Congress may in the future do to 
extend the power of the federal commission and limit that of the states. 
But we can profitably review, for a moment, the constitutional latitude 
available to the federal government and to the states in the regulation 
of interstate commerce, as revealed by recent decisions of the United 
States Supreme Court. 

Two rather definite trends in judicial thinking seem to be indicated 
by the late decisions. One of these is that where no express provision 
in federal statutes, or commission regulations thereunder, is found to 
the contrary, increasing latitude is being given to the states to regulate 
commerce and industry even though interstate commerce is thereby 
affected and burdened. For example, in the case of California v. Thomp- 
son,*® decided in April, 1941, the Supreme Court expressly overruled 
Di Santo v. Pennsylvania," in holding that a state may impose licensing 
and bonding requirements on motor carrier transportation brokers, even 
though such brokers negotiate for interstate carriage. In Terminal 
Railroad Association of St. Louis v. Brotherhood of Railroad Train- 
men,*® the Supreme Court, in January, 1943, held that, where there was 
no conflicting Interstate Commerce Commission regulation, a state com- 
mission may order a railroad company to provide caboose cars on its 
freight trains, although most of the cars in such trains are engaged in 
interstate commerce, and although, as a practical matter, the order 
requires the railroad to operate the caboose into another state.*” And in 
Penn Dairies, Inc. v. Milk Control Commission of Pennsylvania,” de- 





45 See, “The Interstate Commerce Commission,” by Sharfman, Vol. I1, page 331. 

46 313 U.S. 109, 85 L.ed. 1219. The opinion contains a good review of cases 
where state regulation of interstate commerce has been held valid. Another case 
containing an excellent review of such cases is Cloverleaf Butter Co. v. Patierson, 
315 U.S. 148, 86 L.ed. 754 (1942). 

47 273 U.S. 34, 71 L.ed. 524. 

4887 L.ed. Adv. Ops. 369. 

49 The Court said that if the ICC “should in the exercise of granted power 
determine whether appellant must provide cabooses, the State would be powerless 
to gainsay it,” citing Pennsylvania R. Co. v. Public Service Comm., 250 U.S. 566, 
63 L.ed. 1142 (1919). 

50 87 L.ed. Adv. Ops. 549. See, also, Parker v. Brown, 87 L.ed. Adv. Ops. 235 
(1943) upholding the validity of a marketing program adopted for the 1940 raisin 
crop under the California Agricultural Prorate Act, even though its effect was 
to restrict interstate commerce; and Maurer v. Hamilton, 309 U.S. 598, 84 L.ed. 
969 (1940), sustaining the validity of a Pennsylvania statute prohibiting the opera- 
tion on the highways of any motor vehicle carrying another vehicle over the head 
of the operator. The opinion in this case appears, by implication, to recognize the 
constitutional power of Congress to “withdraw” the power to enact safety regula- 
tions from the States. A similar West Virginia statute was upheld in Philadelphia- 
Detroit Lines, Inc. v. Simpson, 312 U.S. 654. 85 L.ed. 1104 (1941). 
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cided in March of this year, the Supreme Court upheld the right of a 
state, in the absence of Congressional legislation to the contrary, to fix 
minimum prices for milk which shall be binding as to sales made to 
the federal government. In this case Chief Justice Stone made this very 
significant declaration of principle: 


‘“We have recognized that the Constitution presupposes the con- 
tinued existence of the state functioning in coordination with the 
national government, with authority in the states to lay taxes and 
to regulate their internal affairs and policy, and that state regula- 
tion like state taxation inevitably imposes some burdens on the 
national government of the same kind as those imposed on citizens 
of the United States within the state’s borders, . . . and we have 
held that those burdens, save as Congress may act to remove them, 
are to be regarded as the normal incidents of the operation within 
the same territory of a dual system of government... An unex- 
pressed purpose of Congress to set aside statutes of the states regu- 
lating their internal affairs is not lightly to be inferred and ought 
not to be implied where the legislative command, read in the light 
of its history, remains ambiguous .. .”’ 


The other definite trend in Supreme Court decisions appears to be 
in the direction of upholding the constitutionality of Congressional legis- 
lation extending federal regulatory powers to commercial and industrial 
activities heretofore considered subject only to state control. Thus, in 
United States v. Wrightwood Dairy Co.,5' the Supreme Court, on 
February 2, 1942, flatly declared that the Secretary of Agriculture had 
power to control the operation of milk dealers engaged solely in intra- 
state commerce in Illinois. In Cloverleaf Butter Co. v. Patterson,® 
decided on March 9, 1942, it was held that a federal statute giving the 
Secretary of Agriculture power to ascertain whether or not materials 
used in the manufacture of process or renovated butter are deleterious, 
excludes the power of a state to inspect the manufacturing operations 
and to confiscate unwholesome ingredients, even though a part of the 
manufactured product is to be sold in intrastate commerce. In Wickard 
v. Filburn,® the Supreme Court, on November 9, 1942, held that the 
production of wheat in excess of a quota fixed by the Secretary of 
Agriculture, and its use for consumption by the producer’s own cows 
and poultry, is properly subject to federal penalty, by reason of its 
effect on interstate commerce.™* 





51 315 U.S. 110, 86 L.ed. 726. See, also, United States v. Rock Royal Coopera- 
tive, Inc., 307 U.S. 533, 83 L.ed. 1446 (1939). 

52 See note 46, supra. 

53 87 L.ed. Adv. Ops. 57. 

54As General Solicitor Benton said in Association Bulletin No. 1691942. 
“The most disturbing implication (contained in, this opinion) . . . is that the exer- 
cise of State power to regulate local matters is ‘permissible’ only ‘ in the absence of 
Congressional action’.” See, in this connection, United States v. Appalachian Elec- 
tric Power Co., 311 US. 377, 85 L.ed. 243 (1940). 
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And so we may conclude by saying that, looking to the future, the 
autonomy of the states in the regulation of public transportation within 
their borders is constitutionally subject to almost any extension of 
federal jurisdiction which Congress may vest in the Interstate Com- 
merce Commission, but that, in the absence of such further legislation, 
neither the over-all inclination of the Interstate Commerce Commission, 
nor the attitude which the courts have recently taken, indicates any 
substantially greater encroachment upon state autonomy than now exists. 
If this is an accurate appraisal of the situation, then it would seem 
that the relationship between the Interstate Commerce Commission and 
state commissions, stabilized by over fifty years of ‘experience, and im- 
plemented by statutory provisions and joint agreements for cooperation, 
is upon a generally satisfactory basis, and that state autonomy will find 
most of its future risks, not in the administration of the present act, 
by the present Commission, but in possible Congressional legislation 
in the almost limitless constitutional field which the Supreme Court has 
opened to it. 





COASTWISE AND INTERCOASTAL SHIPPING 


In the December issue of the JouRNAL we carried an article bearing 
the above caption by Mr. Ronald A. Shadburne. Through oversight 
we neglected to mention that this article was reprinted from the Novem- 
ber, 1943 issue of The Annals of The American Academy of Political 
and Social Science. 











Truman Committee Report on Transportation 


By FReperick E. Brown 


The Special Committee Investigating the National Defense Program 
(Truman Committee) made its report on Transportation December 15, 
1943.* The detail and general discussion are prefaced by an introduc- 
tory statement concerning the importance of transportation as a war 
activity. To quote: 

The importance of transportation, as a war activity, has not been 
adequately recognized. The movement of the things we produce to 
the point where we use them, while possibly less spectacular, is no less 
vital than either the function of production or consumption. Trans- 
portation of goods and persons is required during every stage of 
development and processing of military articles and essential civilian 
products from the raw materials in the ground through manufacturing 
and distributing facilities to their destination of final use. 

At the beginning of the war, the United States had the finest trans- 
portation system in the world. It consisted of a vast and intricate 
maze of railroads, air lines, highways for trucks and busses, water 
routes for barges and ships, and pipe lines for gas and petroleum 
products. Like the arteries and veins of the human circulatory sys- 
tem, our transportation facilities supplied and controlled our every 
activity. They have contributed to the development of a standard 
of living and comfort not elsewhere equally enjoyed. At the same 
time, they have become so woven into our national life that we are 
dependent upon them, not only for our comforts, but our productive 
effort. A break-down, or even a diminution in transportation service, 
would have incalculable repercussions on our war effort. 

We, in America, took the availability of efficient transportation 
as a matter of course. Most of us did not realize its importance, 
until it was rudely brought home to us by the changes which had to 
be made in our daily lives, as a result of the interruption of our coast- 
wise and intercoastal traffic. When our oil tankers were sunk by sub- 
marines or diverted to direct military service, gasoline had to be 
rationed in the East, disrupting automobile transportation, and we 
suffered from shortages of fuel oil for heating and power. We hastily 
devised an expensive and makeshift partial substitute by shifting 
the bulk of our railroad tank cars to the East and reversing some of 
our pipe lines. Similarly, needs for supply to the Pacific front re- 
quired a westward movement of traffic on western railroads, where 
facilities were designed mainly for a heavy eastward movement. Con- 
gestions resulted. 





* Report No. 10, Part 13, Pursuant to S. Res. 71 (77th Congress, and S. Res. 6, 
78th Congress)— Resolutions authorizing and directing an investigation of the 
national defense program. 
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These effects, though extensive, were small in comparison to those 
which would have resulted if our entire inland transportation system 
had been subject to enemy attack. Freedom from such attack, coupled 
with the excellence of our transportation system, made it possible for 
us to superimpose on normal traffic the tremendous transportation 
burdens incident to the construction of Army and Navy installations, 
new mines, mills, and factories; and the carrying out of a huge military 
production program, without a break-down. 

The Committee refers to and comments upon the prediction of Dr. 
Goebbels shortly after Pearl Harbor that the shortage of railroad equip- 
ment with which the United States was entering the war would prevent 
any effective defense effort on the part of the United States and that 
when the country was faced with such new problems as the paralysis of 
coastwise shipping and shortages of tires and gasoline, the lack of rail- 
road equipment would prove an insuperable handicap. Transportation 
—and particularly railroad transportation—declared Dr. Goebbels con- 
fidently, would prove the Achilles’ heel of the American production 
effort. While it is obvious that Herr Goebbels’ prediction has been 
disproved, as the Committee observes, the need for conservation of ex- 
isting equipment and acquisition of new units are pointed out as es- 
sential needs. 

Of especial interest are the statements of the Committee with ref- 
erence to circuitous routing and cross hauling. On those subjects the 
Committee has this to say: 

Circuttous routing.—A great deal has been said about the wasteful 
use of rail facilities through circuitous routing. Many startling exam- 
ples of long, roundabout itineraries of a particular shipment have been 
discovered in this investigation. In some instances, shipments have 
traveled more than twice the distance that would have been traveled 
if the most direct route had been used. Government agencies, in- 
eluding the Army and the Navy, have also been offenders in this 
respect. Some railroads are still soliciting shipments for circuitous 
routes over roads already congested. Interlocking ownership has some- 
times occasioned a roundabout routing so that a railroad in which 
a particular shipper has a financial interest may participate in the 
division of the freight charges. 

It is obvious that it would be impossible to make a separate exam- 
ination of each circuitous shipment, determine its necessity and total 
the excessive miles so found in order to make an appraisal of the waste 
resulting. Nevertheless, these points seem clear: 

1. A direct waste results from miles unnecessarily traveled. This 
waste is in the form of wear and tear on the rails, the cars, and the 
locomotives, consumption of extra fuel, increased man and equipment 
hours, longer turnaround time, expenditure of a certain amount of 
overhead, ete. 

2. The extent of undue circuitous routing has probably been 
exaggerated. The Office of Defense Transportation made way bill 
studies of shipments on May 27, 1942, which showed that the total 
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miles traveled by all the cars on that date was only 11 percent more 
than if only direct routes had been used. The same study also showed 
that 15 percent of the traffic handled by the railroads moved by routes 
that were more than 25 percent longer than direct routes. 

3. A limited amount of cireuity is highly desirable. It creates 
flexibility and permits the flow of a larger volume of traffic than if 
direct routes only were available to the shipper. 

4. Solicitation of traffic for a congested circuitous route where a 
direct route is not congested is to be condemned. Continuous vigilance 
by the appropriate agencies should be exercised to the end that in- 
dividual cases of flagrant disregard for the conservation of rail facilities 
in this war emergency can be dealt with appropriately. 

The Interstate Commerce Commission has power to minimize undue 
circuitous routing through service orders and the power to suspend, for 
the duration, its Fourth Section Orders. These powers, however, 
should be exercised only with extreme care, to avoid resulting in a 
rigidity of routes which might have unfavorable repercussions. 

Such drastie action should not be necessary. The shippers and the 
railroads well know when a shipment is sent over an unduly circuitous 
route. Their patriotic conscience should be sufficient to overcome 
any considerations of immediate and temporary self-interest. The 
railroads in seeking to avoid governmental operation and to improve 
on the job which, by and large, they have done so well, should devote 
greater attention to this phase of conservation. 

The committee recommends that the Interstate Commerce Commis- 
sion and the Office of Defense Transportation conduct tests checks from 
time to time for the purpose of ascertaining the extent to which the 
railroads and shippers have made progress in minimizing excessively 
circuitous routing, so that the Interstate Commerce Commission can 
be informed as to the extent) of the voluntary cooperation of the rail- 
roads and shippers and can determine whether any further substantial 
benefits can be obtained by issuing orders and regulations designed to 
limit unduly circuitous routing. 

Cross hauling.—The theory of eliminating or reducing cross haul- 
ing is that the transportation involved in moving an article from the 
point where it is produced to the point where it is consumed is waste- 
ful if that article or a similar one can be obtained near the point of 
consumption. It is based upon the maxim that we should not ‘‘earry 
coals to Newcastle.’’ 

In developing our national economy, in which an excellent trans- 
portation system has played a major part under free and open com- 
petition, the geographical area of markets has been continually ex- 
panding. Nation-wide advertising through magazines, newspapers, radio 
stations, and billboards has also played a great part. 

This free use of transportation facilities has resulted in a high de- 
gree of specialization so that from the raw materials stage to the final 
delivery of the finished product in the hands of the ultimate consumer, 
there is a complicated and intricate maze of back-and-forth movement. 
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As individuals, we would probably be astonished if we were able to 
total up the miles traveled by the many simple articles that we use 
daily, from the mine, farm or forest, to the mills, to the factories, to 
the wholesalers, to the retailer and then to us, and in that process 
we would usually find that the components of that article had at one 
or several points doubled back. 

The War Production Board has issued an order known as Haulage 
Conservation Order T-1, directed against shippers, which attempts to 
eliminate some of the long and cross hauls. 

Studies were made by the Office of Defense Transportation of way- 
bills on shipments of certain commodities on May 27, 1942, and Sep- 
tember 23, 1942. These studies showed what appeared to the Office of 
Defense Transportation to be excessively long hauls on some commodi- 
ties. 

One of the commodity-movements studies was that of standard 
Portland cement. These studies were referred to the War Production 
Board. On August 25, 1943, the War Production Board extended its 
Haulage Conservation Order T-1 to include cement and provided that 
it would become effective September 24, 1943. 

In essence, the War Production Board sought to diminish this al- 
legedly wasteful use of transportation facilities by establishing 93 zones 
and prohibiting the shipment of cement from one zone to another with- 
out first getting permission from the War Production Board on a form 
which it prescribed. Shipments to the Army or Navy can be made re- 
gardless of this haulage conservation order if a certificate is furnished 
by the Army or Navy that it is) necessary for that shipment to cross 
a zone line. The order applies only to the finished product shipped by 
the cement companies and not to the shipment of ingredients or sup- 
plies used in the production of cement. 

The committee was interested in this subject, not so much because 
of the immediate question involved, but rather for the purpose of mak- 
ing an appraisal of this method of attempting to reduce the wasteful 
use of transportation facilities. 

The first question in making such an appraisal is the amount of 
savings estimated to result from the enforcement of the order. The War 
Production Board, Division of Stockpiling and Transportation, esti- 
mated that it would result in a savings of 500,000,000 ton-miles of trans- 
portation annually. Upon inquiry, the committee was unable to find 
that the facts and studies furnished justified this figure, and indeed, 
the committee was told that it was only advanced as a rough estimate. 

In addition, the committee inquired as to whether or not any attempt 
had been made to translate the estimated savings into terms of scarce 
materials, i. e., how many fewer locomotives and freight cars would be 
required. The committee was informed that not only had no such study 
been made, but in the opinion of the officials, no such study could be 
completed in time to be of any use. To the extent the savings might be 
in empty car-miles, the order will tend to reduce the revenue of the rail- 
roads and destroy the markets of some of the cement companies, without 
any substantial relief to the burden of traffic on the railroads. 
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Furthermore, it is estimated that 80 percent of the cement produced 
in 1943 for domestic use is being purchased directly or indirectly for 
the Government, 55 percent being for the military services. The mili- 
tary services have already instituted programs for the elimination of 
unnecessary transportation by directives requiring procurement of 
commodities, such as cement, at a source nearest the place of their in- 
tended use. To the extent they deem it necessary to purchase outside 
a zone where they intend to use it, they need only issue certificates. 

Also, it is estimated that because of the reduction in construction 
activities, the amount of cement required for 1944 will be only about 
half of that required for 1943 which is estimated to be only 60 percent 
of that produced in 1942. Heavier loading of cars has increased the 
average cement carload from 35 tons in 1939 to 45.4 tons in 1942. | 

When all these factors are considered, it is apparent that it is im- 
possible, on any evidence now available to the Government agencies, to 
establish that the cross haulage order issued with respect to cement will 
substantially reduce the equipment needs of the railroads. On the 
other hand, by the establishment of artificial zone barriers, the order 
does require the cement industry to adjust its methods of operation and 
its marketing and distribution practices. This type of regulation also 
requires additional forms and additional policing forces. It also makes 
necessary the partial suspension of antitrust laws. This is done pursuant 
to section 12 of Public Law No. 603. 

The zoning itself results in some of the absurd and ridiculous pro- 
hibitions which are attendant upon any such artificial arrangements. 
For example, a mill in Virginia may ship to Charlotte, N. C., a rail 
haul of 456 miles. A mill in Georgia, however, may not ship to Char- 
lotte, although the rail haul is only 349 miles. A mill in Alabama may 
ship into Mobile County, although a Georgia mill 85 rail miles nearer 
may not ship there. In some instances, the order permits a ‘ill located 
in town A to ship to town B, but prohibits the mill at B from shipping 
into A. The freight rates as well as the mileage are the same in either 
direction. In others, shipments by established routes would pass through 
a city to which the shipment from that mill would be prohibited. 

Rigid artificial barriers also encounter the fact that, to a certain de- 
gree, the demand for cement is ‘‘ambulatory’’ in character, i. e., the 
peak of demand shifts because of important projects requiring cement 
being located in different areas in different years. It is entirely possible 
that in one zone there may be practically no demand in a certain year 
whereas in another zone the demand may be so high even as to exceed 
the total capacity of the producing plants therein. 

Using the order with respect to cement as an example, it is quite 
apparent that the subject of cross-hauling should be studied thoroughly 
before orders are issued. It is estimated by the Office of Defense Trans- 
portation that a rigorous application of zoning, based entirely on trans- 
portation conservation factors, would decrease the total ton-mile load 
on the railroads by not more than 4 percent, which although small per- 
centage-wise, would assist the transportation situation. At the same 
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time, the detriment and shock to our domestic economy and distribution 
and marketing system would, as to many items, outweigh the transpor- 
tation savings resulting from the elimination of cross-hauling. 

In many instances, there are no such economic hardships, because 
the expense of a long haul practically counterbalances the benefit to 
the shipper of reaching the distant market. In such instances, it is pos- 
sible that most of the benefits could be obtained by a voluntary campaign 
against long hauls. In those cases where such campaigns are not feas- 
ible or successful and where a sufficient background of study has been 
made to warrant an order, an appropriate order could be issued. 

The difficulties surrounding this subject are such, however, that it 
would be much better to make increased efforts to extend and improve 
the facilities of the railroads rather than to attempt to cope with the 
situation by cumbersome artificial restrictions, the benefits from which 
are limited and difficult to predict. 

Voluntary reduction—A much more practical and sensible approach 
to conservation is the campaign recently inaugurated by the Office of 
Defense Transportation with the cooperation of the War Production 
Board and the War Food Administration. It seeks, through plans to 
be devised by the Industry Divisions and largely by means of voluntary 
action of the shippers and transport agencies, to achieve a 10-percent 
improvement in efficiency of utilization of transportation facilities. 

It is, of course, too early to make any predictions as to the possibili- 
ties of success of this program. Cooperation of the shippers will be 
vital. Their record in connection with the heavier loading of cars 
and speeding up turnaround time by faster loading and unloading lends 
encouragement that substantial progress will be made. 

The philosophy of this approach is to be commended in any event 
—for it emphasizes voluntary cooperation and teamwork rather than the 
imposition from above of unpopular restrictions—requiring the setting 
up of additional bureaus and resultant red tape. The choice lies with 
the shippers, for if the voluntary programs fail additional restrictions 
may have to be imposed. In this connection, it should be noted that 
the failure of the cement industry to police itself in conserving transpor- 
tation facilities during this war emergency gave rise to the regulation by 
the haulage conservation order above described. 

This program ought to be extended to include governmental agen- 
cies such as the Army and Navy, the Treasury, Department of Agri- 
culture, Defense Plant Corporation, Metals Reserve Company and others 
using transportation extensively. This campaign is an intensification 
of the voluntary cooperation which has consistently been employed by 
the Office of Defense Transportation on the theory that more could be 
achieved through the stimulation of an attitude of teamwork on the part 
of shippers and carriers than through unwelcome and arbitrary artificial 
restrictions and orders. The record of the volume of traffic handled un- 
der war emergency conditions is ample proof of the soundness of this 
approach. 
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The Committee concludes that our transportation system is es- 
sentially sound and has performed an indispensable service to our war 
effort. .The enemy has been outdone on the transportation front. ‘‘We 
have proved the superiority of cooperation and freedom over regulation 
imposed from above through force and fear.’’ The Committee says 
further : 


Yet pride in achievement must not lead us into neglect. Disruption 
or diminution in transportation service now would have incalculable 
effects upon our progress toward victory and peace. The unprecedented 
increase in the volume of traffic has approached dangerously near the 
limit of the capacity of our transport facilities. Replenishment needs 
of transportation agencies in terms of manpower, materials, and facili- 
ties are modest in comparison with total war requirements and entail 
practically no public financing. Failure to provide for those needs 
would be to run the risk of break-down. A transportation collapse 
would be disastrous to the war effort. ; 

1. Our wartime experience indicates the importance of maintaining 
a sound and healthy railroad system as an instrument of national de- 
fense. The production of adequate numbers of locomotives, freight 
cars, rail and other railroad facilities is, therefore, imperative. 

2. Motor transport has grown into our economic life in such a man- 
ner that our entire national effort depends upon the soundness and vigor 
of these arteries of commerce. Circumstances such as the loss of sources 
of natural rubber and heavy military demands upon petroleum produc- 
tion and motor-manufacturing facilities have presented serious obstacles 
to the adequate maintenance of motor transport. These obstacles must 
be overcome and adequate replacement parts, new vehicles, and tires 
must be supplied. 

3. The War Department should scrutinize carefully its present and 
future requirements, to see if they cannot be reduced. 

4. The air lines, though relatively small as measured by the volume 
of traffic handled and although half of their planes had to be taken 
from them for military use, have made a significant contribution in 
meeting transportation needs in a war where emphasis has been placed 
upon speed and dispatch. Returning to them a substantial number of 
planes, as soon as possible, would enable the air lines to multiply the 
service they have demonstrated they are capable of rendering. 

5. A notable job has been done in overcoming the transportation 
deficiency which arose when our coastwise and intercoastal traffic was 
interrupted by submarine sinkings and the diversion of our tank and 
other ships to military uses. The handling of an unprecedented over- 
land westward movement of freight by the railroads, the marshalling of 
railroad tank cars and the fast handling of rail movement of petroleum 
products into district I, the construction of huge pipe lines and the 
expansion of oil barge deliveries were accomplished, on the whole in a 
creditable manner. However, the slow progress and partially unsatis- 
factory outcome of the barge and towboat expansion program are to be 
deplored. 
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6. On the whole, the carriers, the shippers, and the public have co- 
operated well in obtaining a high degree of efficient utilization of trans- 
portation facilities and in reducing unnecessary and wasteful uses and 
practices. Much more can, and must, be achieved in this direction. 

The committee recommends that constant and adequate attention 
be given to the needs of our transportation system so as to insure its 
ability to stand the strain which a long war. might thrust upon it. 
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WINTHROP MORE DANIELS 
By Wriipur LaRog, Jr. 





Winthrop Moré Daniels, member of the Interstate Com- 
merce Commission from 1914 to 1923 passed away at his home 
at Saybrook Point, Connecticut, on January 2, 1944. He had 
suffered a severe heart attack a few days prior to his death. 

Mr. Daniels was born in Dayton, Ohio, on September 30, 
1867. He was graduated from Princeton University in 1888 
and received the degree of A. M. from Princeton in 1890. He 
studied for one year at the University of Leipzig following 
which he became Professor of Political Economy at Princeton 
where he served from 1892 to 1911. While teaching at Prince- 
ton Mr. Daniels became an intimate friend of Woodrow Wilson. 
In 1911 President Wilson, then governor of New Jersey, ap- 
pointed Mr. Daniels to the Board of Public Utility Commis- 
sioners of New Jersey and in 1914, soon after Wilson’s elec- 
tion as President, he appointed Mr. Daniels a member of the 
Interstate Commerce Commission. There he served with dis- 
tinction, his work being admired by all who had dealings with 
him. 

In 1923 Commissioner Daniels resigned to accept the Chair 
of Transportation at Yale University where he served for a 
number of years. Later he did considerable research work for 
the New York, New Haven and Hartford Railroad Co. and 
was a trustee in bankruptcy for that company. 

He was the author of a well-known textbook, Elements of 
Public Finance and also American Railroads — Four Phases 
of their History and The Price of Transportation Service. He 
also contributed to the Atlantic Monthly and other magazines 
and for a period was a member of the editorial staff of the 
New York Evening Post. 

He is survived by his wife, Joan Robertson Daniels, by 
his son, Robert Balfour Daniels, and by his sister, Mrs. H. Sher- 
man Lane of Dayton, Ohio. 

While a member of the Commission Mr. Daniels was very 
highly regarded because of his ability, his tireless energy, his 
command of economic and financial matters and especially for 
his kindliness and good humor. He was noted for his fair- 
ness and his generosity and he was always ready to listen to 
or to tell a good story. His fund of anecdotes was almost un- 
limited and he seemed always to have an appropriate one im- 
mediately on the end of his tongue. He was almost Wilsonian 
in his easy and graceful command of the English language and 
he rivaled Holmes and Cardozo in his ability to write decisions. 
It is significant that his popularity extended both to railroad 
and shipper interests. The whole transportation world will 
feel that it has lost one of its great statesmen. 
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The world has lost a profound student, a brilliant admin- 
istrator, a modest but sincere Christian. In these days of crisis 
we need more men who, like him, can look-upon life with brave 
gaiety and who can stand firm and true under all circumstances. 
Fortunate are we who had the privilege of knowing him, 
serving him and loving him. 


MRS. AITCHISON 





Mrs. Ada McCown Aitchison, wife of Commissioner Clyde 
B. Aitchison, died at Washington Sanitarium, Takoma Park, 
Maryland, on January 5th. She had been ill for some time. 

A native of Oregon, Mrs. Aitchison’s father, then a boy, 
with three of her grandparents, crossed the plains in covered 
wagons in 1849-50. Before her marriage to Mr. Aitchison in 
1936 in Portland, she was research assistant in the legislative 
reference service division of the Library of Congress as a spe- 
cialist on questions involving money and banking. As Ada 
Chenoweth McCown, she was graduated in the first or ‘‘pioneer’”’ 
class of Reed College at Portland, and subsequently received a 
doctor of philosophy degree in government at Columbia Uni- 
versity. 

A delightfully gracious and cultured woman, she served 
for nine years as a member of the faculty of Russell Sage Col- 
lege at Troy, N. Y., and two years as dean of women at Reed 
College, where she held the chair of sociology and history. 

Funeral services were held on January 7th at the Church 
of the Epiphany in Washington, with interment in Cedar Hill 
Cemetery. 

The officers and members of the Practitioners’ Association 
extend to Commissioner Aitchison and the family their deep 
sympathy in this great loss. 


OUR FIRST WAR CASUALTY 





The first member of our Association to make the supreme 
sacrifice in the present war is Captain Taber G. Differding, 
A. S. N., Company M. 516th Q. M. Truck Regiment, who was 
commissioned on December 18, 1942 and died in a station hos- 
pital at Teheran, Iran, on December 10, 1943, as a result of a 
fractured skull sustained in the performance of duty. Captain 
Differding was given a military funeral and buried in Teheran 
American Military Cemetery with his fellow officers as a guard 
of honor. Mrs. Differding has no further information as yet. 
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Captain Differding was born in Taber, Alberta, Canada, of 
United States parentage, the family moving to Richmond, Cali- 
fornia when he was about two years of age. In his youth he was 
employed by the Southern Pacific Company, and later by the 
Standard Sanitary Manufacturing Company. He then became 
traffic manager of the Johnson Truck Lines. Subsequently he 
was traffic manager of the Parr Terminal Company, and the 
first secretary of the Terminal Association. He went next to the 
Railroad Commission of California to collaborate in an inves- 
tigation of terminal rates and practices, remaining with the 
commission until he entered the army. He was then Chief of 
the Division of Investigation, and had just finished a survey 
of all common carriers for the Office of Defense Transportation, 
working with General DeWitt’s staff at the Presidio. 

Captain Differding was a member of the Transportation 
Club of San Francisco. Surviving him are his wife, Mrs. Taber 
G. Differding and a son, John Taber Differding, both of Mis- 
soula, Montana, and a brother, Harold M. Differding, of Ed- 
monton, Canada. 

The officers and members of the Association tender their 
sympathy to Mrs. Differding, and the family. 








Office of Defense Transportation 


ArTuHuR L. WINN, JR. 


Our Transportation System After Two Years of War 


The O. D. T. has issued the following report covering the perform- 
ance of our national transportation system in the first two years of war 
and stating the present condition of our transportation facilities after 
the unprecedented strain to which they have been subjected : 


‘‘In two years of war, tha Nation’s transportation systems of all 
kinds have been subjected to increasingly heavy strains, while their 
equipment has been steadily depreciating and diminishing due to very 
limited replacements. The broad transportation problem, therefore, has 
been one of hauling more and more freight and passengers with less and 
less equipment, Mr. Eastman added. 

The intensifying transportation problem and the measures which 
have been used to eope with it were discussed by Mr. Eastman 
as the Office of Defense Transportation entered its third year. 
The ODT, established by Executive Order No. 8989 issued by President 
Roosevelt on December 18, 1941, ‘‘to assure maximum utilization of the 
domestic transportation facilities of the Nation for the successful prose- 
eution of the war,’’ rounded out its second year of operation Saturday. 

The transportation industries have succeeded in carrying the un- 
precedented loads placed upon them, notwithstanding that they have 
been severely affected by the major wartime shortages of metals, rubber, 
gasoline and manpower, Mr. Eastman declared. 

‘The performance under these mounting difficulties has been pos- 
sible only through close coordination of all transportation facilities to 
achieve the maximum utilization of equipment, increasing cooperation 
among members of the various transportation industries to conserve 
materials, supplies and manpower, and the help of the shipping and 
traveling public,’’ he said. 

Mr. Eastman outlined some of the accomplishments and the major 
problems in various fields of domestic transportation, all of which are 
under the jurisdiction of the ODT, as follows: 


RAILROADS 


In the last two years the railroads have carried by far the largest 
freight and passenger loads in their history. In 1942, railroad traffic 
reached the record totals of approximately 638 billion revenue ton-miles 
of freight and 54 billion revenue passenger-miles. These totals have 
been surpassed in 1943 by more than 15 per cent in freight traffic and 
about 60 per cent in passenger traffic. The estimated totals for 1943 
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are 735 billion ton-miles of freight and more than 85 billion passenger- 
miles. The number of passengers carried in 1942 was 667,000,000 and 
the estimated total for 1943 is 895,000,000. 

Further increases are expected. It is estimated that freight traffic 
in 1944 will amount to more than 757 billion revenue ton-miles, an in- 
erease of 3 per cent over this year, and that rail travel will total about 
100 billion revenue passenger-miles, an increase of some 15 per cent. 
(All figures on passengers include organized troop movements. ) 

The ODT has promoted greater utilization of railroad freight facili- 
ties through the issuance of orders requiring heavier loading of cars, 
and through other means. General Order ODT 1, in effect since Septem- 
ber 1, 1942, requires rail carriers to load less-than-carload freight to a 
minimum of 10 tons per car. This order has served to increase the 
average load of less-than-carload merchandise traffic from about five and 
a half tons per car to more than 10 tons. As a result of this heavier 
loading, it is estimated that only about 5,500,000 cars were used in less- 
than-carload service in 1942, and less than 5,000,000 in 1943, as com- 
pared with more than 8,000,000 in 1941. 

General Order ODT 18 (succeeded by General Order ODT 184A), 
effective since November 1, 1942, requires shippers to load carload 
freight to the full weight or visible capacity of cars, except in cases of 
certain perishable and other commodities for which specific loading 
directions were prescribed. This order, together with voluntary action 
on the part of shippers, resulted in a potential saving in car usage of 
about 250,000 cars a month during the first half of 1943 as compared 
with the number of cars which would have been required during that 
period had the average load per car remained at the 1941 level, and a 
saving of more than 400,000 cars in comparison with the 1938 level. 

With the burden upon the railroads still growing, the ODT has 
launched a drive among carriers and shippers to increase the over-all 
freight performance of the railroads by 10 per cent in the critical 
months ahead. 

In railroad passenger travel, the chief reliance for conservation has 
been upon education and persuasion of the public against making un- 
necessary trips. That public response to the campaign has been helpful 
is shown by comparative figures on percentages of increase in travel 
over holidays. In addition, the ODT more than a year ago froze all 
passenger train schedules and placed restrictions upon the number of 
passenger trains. 

The railroads face serious problems of both materials and man- 
power. The flow of materials to the railroads has met minimum war- 
time requirements for essential maintenance, except for rail and track 
accessories, but it has not been sufficient to prevent deterioration of their 
plant. 

Material allocations are improving, however. In 1942, the railroads 
received some 1,260,000 net tons of rail; for 1943, the deliveries will 
total 1,435,000 net tons; and it is expected that in 1944 a minimum of 
2,000,000 net tons will be delivered. 
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Some 30,000 freight cars have been produced this year, as compared 
with an average annual production of 48,000 during the five years ended 
December 31, 1941, but it is expected that the total for 1944 will be 
substantially larger. 

No new passenger cars, other than troop sleepers and kitchen cars 
were built this year, and only a very limited number in 1942. It is 
hoped, however, that some new passenger equipment will be authorized 
for 1944, in view of the tremendous increase in travel and improvement 
in the outlook for materials. 

While some 800 new locomotives were delivered this year—about 
twice the annual average for the five years ended December 31, 1941— 
the current demand for locomotives has not been met. 


LocaL TRANSPORT 


Record numbers of passengers have been carried by local transit 
systems and by taxicabs this year. The estimated total of local transit 
passengers for 1943 is 22 billion, as compared with 18 billion passengers 
earried in 1942, which itself exceeded any previous year in the trans- 
portation of people by street car, bus, subway and elevated lines. 

Full use and rigid conservation of local transit facilities have been 
necessary, in view of the unparalleled passenger loads put upon them 
by the curtailment in the operation of private automobiles, and in the 
light also of the shortages of tires, gasoline, repair parts, manpower and 
new vehicles for replacement confronting the transit industry. Under 
ODT conservation programs, the industry is saving approximately 
200,000,000 bus miles annually, and it has added the equivalent of 
14,500 street cars and buses by making more effective use of the carrying 
capacity of existing equipment. 

This conservation has been accomplished principally by the stagger- 
ing of hours for workers and school children, promotion of shopping at 
off-peak hours, restoration of old vehicles, multiple use of vehicles, serv- 
ice curtailments, turn-backs, use of second-hand vehicles, and ODT 
orders requiring revision of routes, curtailment of mileage, ete. 

Taxicabs have carried one and a half billion passengers this year, a 
quarter billion more than in 1942. Through group riding and other 
conservation practices, this increase has been effected with a substantial 
reduction in taxicab mileage as compared with the previous year. A 
recent survey of 45 cities by the ODT indicates that taxicab group 
riding is being accepted willingly by the public. 

The Nation’s 80,000 school buses are transporting 4,000,000 children 
to and from school daily, with a 20 per cent reduction in mileage as 
compared with their former routes. 

The most serious problems facing the local transit industry are the 
shortages of manpower, heavy-duty bus tires and new buses for replace- 
ment. Three thousand new buses were authorized for 1943, but less 
than one-third that number were manufactured. Production of about 
7,000 new buses is scheduled for 1944. The manpower shortage is so 
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acute, however, that in some cities not all buses now in service can be 
kept in regular operation because of the lack of drivers. 


INTERCITY BusES 


Travel on intercity bus lines has increased enormously in the last 
two years. The total number of passengers carried on Class I intercity 
motor common carriers in 1942 was 356,000,000 and passenger-miles 
traveled totaled more than 16 billion, as compared with annual averages 
of 166,000,000 passengers and less than nine billion passenger-miles 
during the three preceding years. The estimated totals for 1943 are 
514,000,000 passengers and nearly 22 billion passenger miles. There 
have been large increases in passenger-miles also on other intercity and 
suburban bus lines. 

Millions of miles of bus travel annually have been saved through 
such conservation measures as curtailment of certain seasonal schedules, 
elimination of less essential schedules, and the adoption of joint-action 
plans for coordinated service between companies. 

The intercity bus industry is confronted with shortages of man- 
power, tires and new vehicles for replacement. 


Motor Trucks 


Motor common carriers of property, contract carriers and private 
motor trucks have transported increased volumes of commodities, and 
at the same time have accomplished vast savings of truck mileage under 
ODT programs for the conservation of vehicles, tires, repair parts, gaso- 
line and manpower. These savings, amounting to many millions of 
truck miles daily, have been brought about by delivery restrictions, 
joint-action plans and other measures. 

The Nation’s truck transportation system is faced with serious 
equipment shortages. The civilian truck pool is now virtually exhausted, 
and few new trucks have been manufactured this year. Of 7,500 trucks 
approved for production in the third and fourth quarters of 1943, only 
a few hundred have been delivered. Production of 123,000 new com- 
mercial vehicle units has been approved for 1944. Of this total, 80,000 
will be for civilian use and the remainder for the U. S. Maritime Com- 
mission, the U. S. Foreign Economic Administration, the Dominion of 
Canada, and other non-civilian purposes. The number for civilian use 
will be less than one-fifth of the normal pre-war replacement production 
of 450,000 vehicles annually. These new trucks will take care of only 
the most urgent needs. It is imperative, therefore, that truck operators 
exercise all possible care in preventive maintenance and driving habits. 
In most cases, their present trucks will probably be the last which they 
will be able to obtain until the end of the war. 

In addition, truck transportation is troubled with the other short- 
ages which affect all kinds of rubber-borne vehicles—the scarcities of 
tires, gasoline, repair parts and manpower. The shortage of medium and 
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large heavy-duty truck tires is especially serious, and often trucks are 
kept idle because of the lack of repair parts and mechanics. 


PRIVATE AUTOMOBILES 


The private automobile, despite gasoline, tire and other shortages, 
continues to perform one of the major roles in transportation. Today, 
almost two years after the automobile assembly lines were stopped, there 
remain about 24,500,000 cars in use by private owners, and about another 
million in storage and in the hands of dealers. This is about equal to 
the total number of automobiles at the beginning of 1940, but it repre- 
sents a net loss of between 2,000,000 and 2,500,000 cars scrapped during 
the last two years, since there were some 28,000,000 private automobiles 
when the war began. The pre-war rate of automobile scrappage has 
been reduced by about half through such measures as mileage rationing, 
group riding, automobile maintenance and speed controls. 

While the number of automobiles remaining is about the same as 
the total supply at the beginning of 1940, only 16 per cent of them are 
under three years of age now, as compared with 31 per cent then, and 
by the end of 1943 almost 15,000,000, or 54 per cent, will have seen more 
than seven years of service. To keep these aging cars in service will 
require strict limitation of their use to necessary transport purposes and 
provision of sufficient operating supplies, maintenance facilities and 
repairmen. 

The ODT has estimated that the indispensable transportation work 
of the private automobile can be performed with an average annual 
mileage of from 5,000 to 5,500 miles, as compared with about 9,000 miles 
before the war, when social and recreational driving accounted for some 
4,000 miles. This does not mean, however, that each owner requires or 
is entitled to the same mileage. Differences between regions of the 
country in population density and availability of mass transportation 
facilities cause differences in individual dependence upon automobiles, 
and these differences have been accentuated by wartime conditions. 
They are reflected in gasoline allocations for passenger car use. Thus, 
the gasoline allocated to the Atlantic Seaboard States will support an 
average annual mileage of about 4,800 miles, while that allocated to the 
Southwestern region will support about 6,500 miles, with averages for 
other sections in between. 


PETROLEUM TRANSPORTATION 


Long strides were taken in 1943 toward overcoming the acute prob- 
lem of transporting petroleum to the Eastern States. When the move- 
ment of petroleum by ocean tankers for domestic use ceased because of 
submarine warfare and military needs, the burden of supplying the 
Eastern States with oil and gasoline fell chiefly upon the railroads. 
Transportation of petroleum to the East in solid trains of tank cars, 
under ODT supervision and in cooperation with the Petroleum Admin- 
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istration for War, reached a peak of more than a million barrels a day 
in July, 1943. Whereas earlier the shortage of gasoline in the East was 
due largely to transportation difficulties, the expansion of petroleum 
transport facilities, including pipelines, tank trucks and inland water- 
way barges as well as railroad tank cars, has made it possible to move 
virtually all the petroleum made available for shipment. Petroleum 
transport difficulties are again on the increase, however, with respect to 
tank cars and tank trucks. 


Water TRANSPORT 


In Great Lakes shipping, despite the latest season opening and the 
worst weather conditions in years, the Lake carriers have moved more 
than one-third more grain than the record total for 1942, and almost as 
much iron ore, coal and limestone. The total amount of grain transport- 
ed by Lake carriers this year exceeded 184,000,000 bushels, as compared 
with 111,000,000 bushels carried last year. A total of 84,400,000 tons of 
iron ore was transported this year, representing a decrease from some 
91,000,000 tons carried last, year, but nevertheless exceeding the final 
quota for the year set by the War Production Board. This total would 
have been larger had not the WPB authorized the ODT to shift some of 
the ore boats to the grain trade in order to move an added tonnage of 
feed grain to the Eastern part of the country. The Lake fleet moved 
approximately 45,387,000 tons of bituminous coal during the season, and 
the figure would have been considerably higher had coal been available 
for shipment at all times. 

The inland waterways likewise have kept very busy, operating close 
to capacity, although there inevitably is some unbalanced operations, as, 
for example, on the Mississippi River system, where the traffic is much 
heavier upstream than downstream. 

There has been no intercoastal shipping for many months, and com- 
paratively little coastwise shipping. A considerable resumption of coast- 
wise shipping has taken place as the submarine menace in the Atlantic 
has lessened. This is largely confined to oil and coal. 


STORAGE 


Problems of storage space are closely linked with transportation, 
since congestion in warehousing and storage facilities may quickly cause 
congestion in freight traffic by delaying the unloading of shipments. 
The ODT coordinates warehousing and storage operations to maintain 
orderly use of these facilities in the handling of huge stores of war 
materials, Lend-Lease goods and other Government property as well as 
essential civilian needs. 

The ODT is charged with the responsibility of seeing to it that 
storage and warehouse facilities are at all times adequate to handle both 
war emergency and essential civilian requirements. In the performance 
of these duties, the ODT in the last year has sponsored the construction, 
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with Lend-Lease funds, of several large cold storage and dry storage 
facilities on the Pacific Coast in anticipation of increased movements of 
war supplies to the Pacific theater and to relieve the badly congested 
commercial storage facilities on the Coast.’’ 





Diversion of Rail Traffic 


The Office of Defense Transportation has announced the application 
of its system of traffic diversion to prevent rail congestion to the Eastern 
and Southern sections of the country. Since the plan was already in 
operation west of the Mississippi River, the ODT can now act anywhere 
at a moment’s notice to divert freight from congested to less crowded 
lines, officials said. 

The ODT has been exercising its diversionary powers to prevent 
congestions on the Western lines for the last 10 months, and in that time 
more than 75,000 cars of freight have been diverted by W. F. Kirk, 
Western regional director of the ODT’s Division of Railway Transport 
with headquarters in Chicago. 

Under the present set-up, ODT officials said, the Office of Defense 
Transportation is prepared to divert rail traffic quickly in any part of 
the United States should the occasion demand. Moreover, they added, 
this rerouting can be carried out by ODT Railway Transport men in 
the field who are constantly in touch with operating conditions in their 
regions, thus eliminating the necessity for issuing general orders from 
Washington. 

The ODT’s action took the form of an amendment to ODT Admin- 
istrative Order 1, (Administrative Order ODT 1, Amendment 9). The 
effect of the amendment is to extend to J. M. Hood, Southern regional 
director, and W. G. Curren, Eastern regional director, the same ODT 
powers to reroute and coordinate rail traffic in their respective regions 
that are now being exercised by Mr. Kirk in the territory west of the 
Mississippi River. 

Mr. Hood’s territory embraces the lines operating east of the Missis- 
sippi River and south of the Ohio and Potomac Rivers, including opera- 
tions in West Virginia and Virginia and in the District of Columbia. 
Mr. Curren will have jurisdiction over the lines operating east of the 
Indiana-Illinois State line and north of the Ohio and Potomac Rivers. 





Shipments to the Ports 


By an amendment of O. D. T. General Order No. 16, effective 
January 10, 1944, shipments of freight for account of a government 
agency to or from a port, whether carloads or truckloads, are prohibited 
except upon permit issued by O. D. T. authorizing such shipment. 
Applications for such permits are made to the following port storage 
officers of O. D. T.: 
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Port of arrival 


Port storage officer au- 
thorized to issue port 


storage 
permits 


forwarding 


Address 





Boston, Mass. .............. 


New York, N. Y. 


Philadelphia, Pa. ..... 
Camden, N. J. .......... 


Baltimore, Mad. . : 


Norfolk, Va. ................ 
Newport News, Va. 

Portsmouth, Va. ' 
Savannah, Ga. ............. 


Jacksonville, Fla. 


Tampa, Fla. 


Mobile, Ala. 
Pensacola, Fla. 


New Orleans, La. 


Houston, Tex. 
Galveston, Tex. .... 


Los Angeles, Calif. 


San Francisco, Calif. . 
Oakland, Calif. ............ 
Richmond, Calif. 
Portland, Oreg. ... 
Vancouver, Wash. 
Seattle, Wash. ... : 
Bellingham, Wash. .... 
Everett, Wash. 
Olympia, Wash. 
Tacoma, Wash. .. 


} Donald M. Jenks 


enungunen? 


William F. Barwell ... 
Joseph E. Bishop 


James B. Sweeny 


eorge Schamberger 
James A. Von Dohlen 
John P. Imlay 


Earl L. Coons ........... 


} Eawin R. Brown 
John M. Fush .... 


} Litbern S. Bourne .... 


Morgan Huntoon 


} wim C. Juergens 


Daniel J. McGarity 


arl R. Elander ......... 





.| Room 





Room 527, Boston Chamber of Com- 
merce Building, Boston 10, Mass. 
— 19 Rector St., New York 


_|Room 1260, +1’ Station Bldg., 


Philadelphia 3, 

Room 723, Ruse Bldg., Baltimore 
2, Md. 

Room 310, Flat Iron Bldg., Norfolk 

, Va. 

Room 504, Peoples Office Bldg., Char- 
leston 3, S. C. 

Room 505, Barnett National Bank 
Bldg., Jacksonville 2, Fla. 


Room 712, Wallace S. Bldg., Tampa 
2, Fla. 


Room 533, Federal Bldg., Mobile, Ala. 


.|Room 1852, Canal Bank Bldg., New 


Orleans 12, La. 


Room 707, Electric Bldg., Houston, 


Tex. 
.| Room 433, 1031 South Broadway, Los 


Angeles 15, Calif. 
Room 453, 1355 Market St., San Fran- 
cisco 3, Calif. 


Room 1202, American Bank Bldg. 
Portland 5, Oreg. 


Room 5523, White-Henry-Stuart Bldg., 
Seattle 1, Wash. 








Loading of Carload Freight 


New and different loading requirements for carload shipments have 
been issued by O. D. T. by general permits 1A and special direction 2A 
to O. D. T. General Order No. 18A on a great many fresh food products 
including butter, eggs, poultry, lard and many fruits and vegetables, 
also on fiber bags, cement, coal, and empty gas cylinders. By amend- 
ment 1 to General Order O. D. T. 18A shipment of cotton in carload lots 


was permanently exempted from the requirements of that order. 
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Certificates of War Necessity 


There has been some misunderstanding as to the expiration of cer- 
tificates of war necessity, some truck operators apparently having the 
view that the certificates expired automatically on December 31, 1943. 

Certificates of War Necessity do not bear any expiration date, but 
specify that they shall remain in effect until amended, suspended, 
cancelled or revoked, the ODT pointed out. Where certificates have 
been amended, new certificates have been issued. 

In cases where gasoline and mileage allotments were adjusted in 
1943, the changes will be carried over into 1944, the ODT said. Each 
operator whose allotment will be different from that now certified on 
his Certificate of War Necessity has been notified of the change, as has 
his local War Price and Rationing Board, which issues gasoline coupons 
in the amount certified to the operator by the ODT. 

The Office of Price Administration has left to the discretion of each 
local War Price and Rationing Board the decision whether to mail the 
ration coupons or require operators to call for them in person. Operators 
will be notified, either directly or through their local newspapers, which 
procedure will be used by their local board. 





Tank Car Shipments of Oil 


A warning that difficulties are again looming in domestic oil trans- 
portation has been issued by the Office of Defense Transportation to 
shippers, transporters, and receivers of petroleum and petroleum prod- 
ucts. 

Despite the completion of the ‘‘Big Inch’’ crude pipeline and the 
near-completion of the ‘‘Little Big Inch’’ products line from East Texas 
oil fields to refining centers on the East Coast, ODT petroleum transport 
officials said that changing domestic conditions make it imperative that 
there be no letdown in the transportation effort. 

The ODT listed three factors which are operating to increase the 
complexity of domestic oil transportation : 


1. A disposition among shippers, receivers, and the railroads to 
assume that the tank car situation is easing. 

2. The shifting of tank cars from so-called ‘‘symbol routes’’ (solid 
trainload operations) to many smaller runs in all parts of the country. 

3. The serious situation in over-the-road tank truck transportation 
of oil due to a severe shortage of heavy-duty tires and repair parts, the 
obsolescence of equipment, and the shortage of manpower. 

ODT tank car officials said that the consensus of a meeting of its 
Tank Car Committee, which was held in Washington recently, was 
that shippers and receivers of oil feel that the supply of tank cars is 
getting easier, with the result that they are not loading or unloading 
them as promptly as they should. This feeling, the Tank Car Committee 
members explained, is spreading to the railroads, with the result that 
many of the ‘‘symbol’’ trains are operating considerably behind schedule. 
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ODT tank car officials warned the oil industry that with the coming 
of freezing weather in the unloading territory and the increased loading 
of all commodities, the shippers and the railroads must be constantly on 
the alert to speed up the loading, unloading and moving of tank cars. 





Difficulties Faced by Truck Operators 


Joseph B. Eastman, director of the Office of Defense Transporta- 
tion, recently warned that the nation’s truck transportation system 
would be faced with serious equipment shortages in 1944. 


‘‘Although production of 123,000 new commercial vehicles units 
has been approved for the coming year,’’ Mr. Eastman said, ‘‘truck 
operators should not now assume that the replacement equipment prob- 
lem is solved. 

‘*Reports reaching the ODT indicate that a great many operators 
who read the announcement approving the new replacement vehicle 
program were apparently convinced that their equipment problems will 
shortly be over. 

‘“‘This is not so. For, of the 123,000 new vehicles approved, only 
about 80,000 will actually be for civilian use. The remainder are for 
the U. S. Maritime Commission, the U. S. Foreign Economie Admin- 
istration, the Dominion of Canada, and other non-civilian purposes. 
And this 80,000 may be compared to normal pre-war replacement 
production of 450,000 vehicles annually, to realize that the number 
approved is very small indeed when probable demands are considered. 

‘*Tt should also be noted that the bulk of this 80,000 are scheduled 
for delivery during the last half of 1944. Thus even when the whole 
80,000 trucks approved for civilian use are finally produced—and of 
7,500 approved for production in the third and fourth quarters of 1943 
less than 250 have been delivered to date—they will be sufficient to take 
eare of only the most urgent applications. These trucks will go into 
the civilian truck pool, which is now virtually exhausted, and will be 
doled out only for needs directly relating to the war effort or uses 
necessary to the civilian economy. 

‘For this reason, I urge all truck operators to redouble their main- 
tenance efforts and to regard their present vehicles as probably the last 
which they will be able to obtain until the end of the war. Preventive 
maintenance and careful driving habits should be particularly empha- 
sized by truck drivers.’’ 


Searcities of trucks, tires, repair parts, gasoline and manpower due 
to wartime demands are expected to bring about a sharp increase in 
joint-action conservation agreements among motor truck operators dur- 
ing the coming year, particularly among common carriers and contract 
carriers, the Office of Defense Transportation said recently. 
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Joint-action plans of ‘‘for hire’’ motor trucks, for example, showed 
a 300 per cent increase in the three-month period of August, September 
and October over all preceding months of 1943, and a still greater rate 
of increase was shown during November, ODT said. 

At the present, these plans for common and contract carriers either 
approved or pending at the ODT embrace approximately 1,000 operators 
with annual savings in excess of 20,000,000 truck miles and proportion- 
ate savings in man-hours. 





Purchase of Army Trucks 


All persons who are planning to purchase trucks placed on sale by 
Army salvage officers as no longer suitable for military use have been 
advised by the Office of Defense Transportation to consult their ODT 
Motor Transport district office before bidding on such equipment. 

Several cases have occurred, the ODT said, where persons have 
purchased trucks and then found the proposed services were of a nature 
that would not qualify them for allotments of motor fuel and mileage. 

The ODT warning on purchases of Army trucks applies also to 
would-be purchasers of used trucks of any kind. Such a purchase should 
not be made until the prospective buyer makes certain that a Certificate 
of War Necessity, required for operating any kind of commercial motor 
vehicle, will be issued by the ODT for the type of service in which the 
truck is to be used. 

If the vehicles are to be used in ‘‘for-hire’’ carrier services for 
which Federal or State certificates are required, it will be necessary to 
submit evidence of such authorizations when applying for Certificates 
of War Necessity. 

By checking with the ODT, prospective purchasers of such trucks 
can avoid possible financial loss from buying vehicles for which they 
will be unable to obtain gasoline allocations, the ODT pointed out. 





Aid on Manpower Problems 


Because of increased manpower difficulties in the transportation 
field, the Division of Transport Personnel of the Office of Defense Trans- 
portation is placing field representatives in each of the twelve admin- 
istrative regions of the War Manpower Commission. 

Under direction from Washington, the ODT field representatives 
will work in cooperation with field staffs of the War Manpower Com- 
mission ‘‘to insure that essential domestic transportation service is not 
curtailed through lack of an adequate supply of transportation per- 
sonnel,’? Mr. Eastman said. Their duties will be to promote self-help 
measures, subject to WMC policy, designed to meet manpower shortages 
in transportation industries, to cooperate with WMC regional authorities 
on broad manpower problems for branches of transportation, and to 
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cooperate with and advise transportation companies on ways of obtain- 
ing assistance in meeting personnel problems. 

The ODT field representatives, who have been undergoing training 
in Washington, also will advise and assist WMC regional officials on 
manpower problems in the transportation field. They will keep the 
Division of Transport Personnel informed on critical manpower situa- 
tions in their respective regions and will consult with regional officials 
of ODT carrier divisions on such problems, Mr. Eastman explained. 

The ODT representatives will not recruit any employees for trans- 
portation companies or duplicate any other function now performed by 
the War Manpower Commission, Mr. Eastman said. The ODT repre- 
sentatives will be stationed at WMC offices. 

Assignments have been made to the regions as follows: 


Region 1, Boston—Leslie S. Bell 

Region 2, New York City (and temporarily, Region 3, Philadelphia) 
Benjamin R. Miller 

Region 4, Washington, D. C.—Gerald R. Gallagher 

Region 5, Cleveland, Ohio—Clarence M. Ballou 

Region 6, Chicago, Illinois—Thomas C. McKeen 

Region 7, Atlanta, Georgia—Norman C. Raabe. 

Region 8, Minneapolis, Minnesota—Hjalmer Petersen 

Region 9, Kansas City, Kansas—Edgar M. Hymans 

Region 10, Dallas, Texas—Harry B. Dynes 

Region 11, Denver, Colorado—An appointment is expected to be 
made within a few days. 

Region 12, San Francisco, California—George B. Herrington 
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Rail Transportation 


By A. Rea Wiuuiams, Editor 


ABANDONMENTS AND ACQUISITIONS AUTHORIZED 


BUFFALO & SUSQUEHANNA R. R. ET AL.—Finance Docket No. 14338—Divi- 
sion 4 of the I. C. C. on December 14, 1943, issued Certificate: (1) 
permitting abandonment by the B. & S. R. R., and abandonment of 
operation by B. & O. R. R. Co., of a line of railroad in Jefferson and 
Clearfield Counties, Pa., and (2) authorizing construction by B. & 
S. R. R. of a connecting track in the vicinity of DuBois, Pa.,; and 
operation thereof by the B. & O. R. R. Co. 


Acquisition by the B. & S. R. R. of trackage rights over the line of 
railroad of the B. R. & P. Ry. Co., operated by the B. & O. R. R. Co., 
between B. & 8S. Junction and DuBois, in Jefferson and Clearfield 
Counties, Pa., was also approved and authorized. 


INTERNATIONAL-GREAT NORTHERN R. R. CO.—Fiinance Docket No. 14080 
Abandonment by Trustee of a branch line of railroad in Grimes 
and Madison Counties, Texas, authorized. 


MISSOURI PACIFIC R. R. CO.—Finance Docket No. 14149—Division 4 of 
the I. C. C. under date of December 14, 1943, issued a certificate 
permitting abandonment by the Trustee of the Missouri Pacific 
Railroad Corporation in Nebraska, of a branch line of railroad in 
Adams County, Nebraska. 


NEW YORK CENTRAL R. R. CO.—Finance Docket No. 14303—Report sat 
Order dated December 3, 1943, approved and authorized the pur- 
chase by the New York Central Railroad Company of the line of 
railroad of St. Joseph, South Bend & Southern Railroad Company. 


WILLAMINA & GRAND RONDE RY. cO.—Finance Docket No. 14283—Division 
4 of the I. C. C. issued its report, dated December 14, 1943, au- 
thorizing acquisition by the Long-Bell Lumber Company and, 
through that corporation, by the Long-Bell Lumber Corporation, of 
control of the Willamina & Grand Ronde Ry. Co., through owner- 
ship of capital stock. 





ABANDONMENT APPLICATIONS FILED 


CHICAGO, BURLINGTON & QUINCY R. R. cO.—Filed application for author- 
ity to abandon 21.8 miles of its branch line from Mt. Ayr, Iowa, to 
Grant City, Missouri. 


EASTLAND, WICHITA FALLS & GULF R. R.—Filed application for authority 
to abandon and salvage its entire line, 28 miles in length between 
Mangum and Ringling Junction, Texas. 
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REORGANIZATION AND FINANCING 


AKRON, CANTON & YOUNGSTOWN RY. CO.—Finance Docket No. 9923— 
Division 4 of the I. C. C. by Supplemental Order, dated December 
27, 1943, approved and authorized consolidation by Akron, Canton 
& Youngstown Ry. Co., and the Northern Ohio Railway Company 
of their properties and franchises into one corporation to be known 
as Akron, Canton & Youngstown Railroad Company as contem- 
plated in the reorganization plan. The order also authorizes and 
directs the new company to issue the securities under the reor- 
ganization plan and to assume the obligations and liabilities as set 
forth in said plan. 


CENTRAL OF GEORGIA RY. CO.—Finance Docket No. 14380—L. C. C. granted 
Trustee authority to issue not exceeding $1,243,512.54 of promis- 
sory notes to evidence the unpaid portion of the purchase price of 
certain equipment acquired under conditional-sale or lease con- 
tracts, the notes to be sold at $1,255,253. 


-GHESAPEAKE & OHIO RY. CO.—Finance Docket No. 14366—I. C. C. denied 
application of C. & O. for authority to issue $76,973,700 of pref- 
erence stocks for distribution as a dividend to common stockholders. 


@HICAGO, MILWAUKEE, ST. P. & PACIFIC R. R. CO.-—Finance Docket No. 
10882—The I. C. C., on December 6, 1943, approved a new plan 
of reorganization for the C. M. St. P. & P. R. R. Co. to become ef- 
fective January 1, 1944. 


KANSAS CITY SOUTHERN RY. CO.—Finance Docket 14397—Authority 
granted the company to issue four promissory notes in a total 
amount of $278,400, in evidence of, but not in payment for, the 
unpaid purchase price specified in a conditional-sale agreement 
for the purchase of equipment. 


ST. LOUIS-SAN FRANCISCO RY. CO.—Finance Docket No. 10008—Division 
4 of the I. C. C., by order dated December 27, 1943, reopened the 
St. L.-S. F. Ry. Co. reorganization proceeding for further hearing 
on February 16, 1944, at Washington, D. C., before Director O. E. 
Sweet and Examiner J. E. Walsh. 


SEABOARD AIRLINE RAILWAY CO.—Reorganization of the Seaboard and its 
return to private ownership and operation after receivership of 
more than 13 years has moved a little closer to full realization with 
approval by Federal Judge W. Calvin Chesnut in Baltimore of 
the organization plan drawn up by Tazewell Taylor, special master. 
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Minneapolis & St. Louis Ry. Co. Ends Receivership 


The reorganized Minneapolis & St. Louis Railway Company be- 
gan business on December 1, 1943, succeeding the old company which 
was in receivership for 20 years. 

President Sprague stated at the conclusion of the proceedings that, 
with the consummation of the plan, it is his belief that redemption of 
the new General Mortgage Bonds in the amount of $2,015,000 can be 
effected at an early date in 1944, since cash now in possession of the 
company is sufficient to make this step possible without material delay. 
When this redemption has been made, the new company will have 150,- 
000 shares of new common stock outstanding and approximately one 
million dollars of equipment contracts which are being reduced monthly. 





PROPOSED REPORTS 


INTRASTATE PASSENGER FARES—Kentucky and Alabama—I. C. C. Exam- 
iner C. E. Stiles has recommended that the Commission find that 
the existing passenger fares in Alabama and Kentucky are reason- 
able and that increases proposed by the railroads are not necessary. 


LOUISIANA & ARKANSAS RY. CO.—Finance Docket No. 14281—Examiner. 
R. Romero, in a proposed report, recommended that Division 4 
find that the present and future public convenience and necessity 
not shown to permit abandonment of a line of railroad in West 
Feliciana Parish, Louisiana. 


MANISTEE & NORTHWESTERN RY. CO.—Finance Docket No. 14259—I. C. C. 
Examiner J. S. Prichard has issued proposed report recommending 
Division 4 find that present and future public convenience and 
necessity permit abandonment by Manistee & Northeastern Ry. of a 
portion of a branch line of railroad in Leelanau County, Michigan. 


MISSOURI PACIFIC R. R. CO.—Finance Docket No. 14273—Examiner Jerome 
K. Lyle, in a proposed report, recommended that Division 4 find 
that the present and future public convenience and necessity permit 
abandonment by the Trustee of this carrier of a branch line of rail- 
road in Pettis and Benton Counties, Missouri. 


TEXAS CENTRAL R. R. CO., ET AL.—Finance Docket No. 14218—Examiner 
Lucien Jordan, in a proposed report recommended that Division 4 
find that the present and future public convenience and necessity 
permit abandonment by Texas Central Railroad Company and 
abandonment of operation by the Missouri-Kansas-Texas Railroad 

Company of Texas, lessee, of a branch line of railroad in Comanche, 

Eastland, and Callahan Counties, Texas. 
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ABANDONMENTS DENIED 


CHICAGO, BURLINGTON & QUINCY R. R. CO.—Finance Docket No. 13987— 
I. C. C. denied application of C. B. & Q. to abandon a branch line 
of railroad in Logan and Weld Counties, Colorado, and Laramie 
County, Wyoming. 





SERVICE ORDERS 


No. 115-B, dated December 2, 1943, suspended until March 5, 1944, 
Service Order No. 115 as amended. 


No. 144-A, dated December 22, 1943, vacated and set aside Service 
Order No. 144. 


No. 167—Issued December 3, 1943, effective December 7, 1943, 
prohibits use of refrigerator cars for canned or preserved food-stuffs 
(not cold-pack), beer and other malt liquors, or wines in standard or 
giant refrigerator cars without permits issued by Agent of I. C. C., until 
December 21, 1943, the expiration date stated in the order. 


No. 168, effective December 7, 1943, partially suspended certain 
Norfolk and Western Railway tariffs to permit use of N. & W. flat bottom 
high-side gondola cars of 180,000-pound capacity for transporting coal 
from Gary, W. Va., to Gary, Indiana. 


No. 169, effective December 23, 1943, ordered rerouting of traffic 
routed over the Meridian and Bigbee River Railway Company. This 
order was issued due to destruction of a bridge by fire on that railroad. 





Consolidated Freight Classification—Service Order 68 


The I. C. C. on December 14, released the following notice with 
respect to Service Order 68: 


*‘On January 30, 1942, the Commission, due to the existing emer- 
gency, made and entered Service Order No. 68, which, among other 
things, suspended the operation of Rule 34 of Consolidated Freight 
Classification No. 14, as amended, in so far as it permits freight cars 
to be used for the shipment of carload freight otherwise than subject 
to the carload minimum weight for each car used, except those portions 
of Rule 34 providing carload minimum weights graduated according to 
ear length or capacity. The order was made effective February 15, 1942, 
and has since been amended in certain particulars. 

‘‘By application dated October 30, 1943, filed on behalf of the 
Secretary of War, leave was requested to file a petition, accompanying 
the application, for reconsideration and modification in certain re 
spects of Service Order No. 68. 

‘‘The petition specifically requests that such Order, as amended, 
be set aside to the extent that it suspends, as to shipments made by of 
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to any organization or installation of the War Department, the oper- 
ation and application of Section 2(a) and 6(a) of Rule 34 of Consoli- 
dated Freight Classification No. 14, and of similar provisions in any 
other tariffs or car service rules filed with this Commission by rail 
carriers. ’” 





Running Board Order Modified 


Division 3 of the I. C. C., by an order dated December 11, 1943, 
in Docket 21197—G. W. Laughlin, Assistant Grand Chief Engineer, 
Brotherhood of Locomotive Engineers et al., v. Aberdeen & Rockfish 
Railroad, et al., has modified its order of March 13, 1911, with respect 
to running boards and dimensions and manner of application to box 
and other house cars, and with respect to dimensions of footboards on 
steam locomotives used in switching service. 





1. C. C. Dismisses Race Segregation Complaint 


Pointing out that the right of a railroad to maintain rules separat- 
ing white and negro interstate passengers provided there is no discrim- 
ination in the accommodations, has been upheld by court decisions, the 
Interstate Commerce Commission on December 23, made public its re- 
port and order in Docket No. 28898, Brown, et al. vs. Atlantic Coast 
Line Railroad Company, dismissing a complaint brought by 18 negro 
Merchant Marine seamen who charged that they were discriminated 
against while traveling from Tampa, Fla., to New York. They alleged 
that the railroad company had refused to allow them to eat their meals 
in the dining car, although the steward offered to serve them in their 
Pullman. The Commission found, however, that the railroad’s failure 
in refusing to accord them dining car service for the morning and 
evening meals and the meal service, which was accorded for the mid- 
day meal, was not unreasonably or unduly prejudicial or preferential. 

‘*What complainant,’’ the Commission said, ‘‘asks us to decide is 
in its essence a social question, and not a question of inequality of treat- 
ment such as is prohibited by Section 3 of the Act.’’ 





Arizona Time Change 


Arizona turned its clocks back an hour to pne-war Mountain 
Standard Time at 12:01 A. M. January 1, 1944, in accordance with a 
Federal recommendation to save electricity. 

The Governor of Arizona issued a proclamation ordering the change 
from Daylight Saving Time to Standard Time because of the waste of 
electricity and hardship on school children forced to leave their homes 
before daylight. The move will make Arizona time the same as Pacific 
Coast Wartime. 
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Passenger Traffic Statistics of Class | Steam Railways For the 
First Eight Months of 1943 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has released Statement No. M-250 relating to passenger traffic statistics 
of Class I steam railways in the United States for the eight months 
ended with August 1943, as compared with the same months in 1942. 
The aggregates and averages are as follows: 


AGGREGATES 


% 
1943 1942 Change 
Passenger Revenuc 
In Coaches $ 645,334,030 $ 298,423,750 +1162 
In Parlor and Sleeping Cars 384,297,418 254,857,920 + 50.8 


Revenue Passengers Carried 


In Coaches 341,225,675 201,669,692 + 69.2 
In Parlor and Sleeping Cars 38,359,606 27,711,391 + 38.4 
Revenue Passengers carried 1 Mile 
In Coaches 36,888,332,532  16,918,409,489 +118.0 
In Parlor and Sleeping Cars 16,156,181,988 10,522,870,637 + 53.5 
AVERAGES 
Revenue Per Passenger-Mile 
In Coaches 1.75¢ 1.76¢ — 0.6 
In Parlor and Sleeping Cars 2.38 2.42 — li 
Revenue Per Passenger Per Road 
In Coaches $ 1.89 $1.48 + 27.7 
In Parlor and Sleeping Cars 10.02 .20 + 89 
Miles Per Passenger Per Road 
In Coaches 108.1 83.9 + 28.8 
In Parlor and Sleeping Cars 421.2 379.7 + 10.9 





Revenue Ton Miles Statistics 


Railroads of Class I in the United States handled about eight and 
one-half per cent more ton-miles of revenue freight in November, 1943, 
than was handled in the corresponding month of 1942. 

In the first eleven months of 1943, Class I railroads performed ap- 
proximately 15 per cent more revenue ton-miles of service than in the 
same period of 1942, 54 per cent more than in the same period of 1941, 
and 119 per cent more than in the first eleven months of 1939. 

The following table summarizes revenue ton-mile statistics for the 
first eleven months of 1943 and 1942: 
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REVENUE TON-MILES OF FREIGHT 








% 
1943 1942 Increase 
Nine Months 541,346,588,000 463,894,788,000 16.7 
October a 65,000,000,000 62,160,196,000 4.8 
November b 6 1,800,000,000 56,948,793,000 8.5 
11 months 668,146,588,000 583,013,777,000 14.6 





a Revised estimate. 
b Preliminary estimate. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended December 18, 1943, 
totaled 759,288 cars. This was an increase above the corresponding 
week of 1942 of 16,227 cars, or 2.2 per cent, but a decrease under the 
same week in 1941 of 39,580 cars or five per cent. 

Loading of revenue freight for the week of December 18 decreased 
63,923 cars, or 7.8 per cent under the preceding week. 

Miscellaneous freight loading totaled 349,010 cars, a decrease of 
30,741 cars under the preceding week, and a decrease of 9,873 cars 
below the corresponding week in 1942. 





Railway Operating Revenues 


Based upon advance reports from Class I railroads, whose revenues 
represent 81.6 per cent of total operating revenues, it is estimated that 
railroad operating revenues in November, 1943, were nine per cent 
more than in the same month of 1942. This estimate, it was pointed 
out, covers only operating revenues and does not touch upon the trends 
in operating expenses, taxes, or final income results. 

Estimated freight revenues in November, 1943, were greater than 
in November, 1942, by 5.3 per cent, while estimated passenger revenues 
were greater by 26.5 per cent. 





Annual Reports from Lessors to Steam Railway Companies 


Division 1 of the I. C. C. has issued an order, dated December 2, 
1943, prescribing annual report Form ‘‘E”’ for use by lessors to steam 
railway companies. 





Annual Reports from Small Switching and Terminal Companies 


Division 1 of the I. C. C. has issued an order, dated December 7, 
1943, prescribing annual report Form ‘‘D’’ for use by small switching 
and terminal companies. 
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Steam Railway Accidents 


The I. C. C. reports that, during October, 1943, there were 1,270 
train accidents as compared to 1,217 in the same month of 1942. 





Railway Employees 


Class 1 Steam Railways, excluding switching and terminal com- 
panies, had 1,363,720 employees in the middle of the month of November, 
1943, the Interstate Commerce Commission announced. This was an 
increase of 3.55 per cent compared with November, 1942, but a de- 
crease of .30 per cent compared with October, 1943. 





Analysis of Steam Railway Dividends 


The I. C. C. recently made public an Analysis of Steam Rail- 
way Dividends for the period 1890-1941. This study was prepared by 
W. H. S. Stevens and E. S. Hobbs, of the Commission’s Bureau of 
Transport Economics and Statistics. This analysis has been issued 
as information and has not been adopted by the Commission. 





Bills for Weighing Cars Under Car Service Rule 


The Accounting Division of the Association of American Railroads 
has called attention to lack of uniformity in the preparation of bills 
collectible for weighing cars under Car Service Rule 15. It is requested 
that all carriers issue instructions that the data shown below be fur- 
nished in connection with. each car weighed and billed under this rule: 


Sa i cela 
ESS pers SEs eee ae comme ee 
Cr ERIS GU TNO, wn cksccceccssccceiicccsvcccccees 
Waybill No. and Date .n...ee.ceeccesscscessceseeees 
a Lhe ea IE ce eee ee fea ee 
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ER cee eee 





Direct Route Plan for Handling Rule 3 Cars 


W. C. Kendall, Chairman, Car Service Division, Association of 
American Railroads has released the following letter with respect to 
Special Order CSD-199: 

**At the request of several important Eastern railroads who report 
themselves unable to get proper instructions in effect prior to January 
1, CSD Order 199 is hereby postponed for one month, to become effective 
February 1, 1944. 
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‘*This confirms advice to railroads parties to the plan transmitted 
by District Managers. 

‘‘In the meantime all concerned will give the detailed allocations 
under the plan careful study and advise any further corrections, if 
any are considered desirable. 

“It is contemplated that this plan will apply to a considerable 
number of additional railroads of smaller mileage, allocation records for 
which are now in preparation. Subsequent advice will be given of all 
changes in the list of railroads to which the plan applies.’’ 





New Equipment Installed and on Order 


Class I railroads on December 1, 1943 had 36,253 new freight cars 
on order. On the same date last year they had 28,108 on order. 

Of the total number on order on December 1, this year, there were 
11,277 plain box, 2,969 automobile box, 5,197 gondolas, 14,095 hoppers, 
1,200 refrigerator, 200 stock, and 1,315 flat cars. 

Railroads also had 1,004 locomotives on order on December 1, this 
year, which included 387 steam, three electric, and 614 Diesel locomo- 
tives. On December 1, 1942, they had 894 locomotives on order which 
included 368 steam and 525 electric and Diesel. 

Class I railroads put 26,433 new freight cars in service in the first 
eleven months of 1943, compared with 61,220 in the same period last 
year. Those installed in the eleven months of 1948 included 13,933 hop- 
pers, 8,464 gondola, 2,446 flat, 194 automobile box, 1,342 plain box, 
four refrigerator, three stock, and 47 miscellaneous freight, cars. 

They also put 656 new locomotives in service in the first eleven 
months of this year, of which 380 were steam, 15 electric, and 261 Diesel. 
New locomotives installed in the same period last year totaled 668 of 
which 273 were steam and 395 were electric and Diesel. 





U. S. Sues Rail Joint Makers 


A civil suit seeking to dissolve patent licensing agreements has been 
filed in Chicago against four major manufacturers of reformed rail 
joint bars by Daniel B. Britt, Assistant United States Attorney Gen- 
eral in charge of anti-trust law enforcement. 

Named as defendants were: The Rail Joint Co., of New York and its 
president, Victor T. Armstrong, Short Hills, N. J.; Poor and Co., of Chi- 
cago and its president, Fred Poor, Lake Forest, Ill.; Woodings-Verona 
Tool Co., and its president, Emmanuel Woodings, Verona, Pa.; and Me- 
Kenna Process Co., and its president, George Langford, Joliet, Til. 

The suit charged the defendants with pooling their patents for re- 
forming of rail joint bars. 
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W. P. B. General Limitation Order L-97 Amended 


The War Production Board, on December 14, 1943, amended its 
General Limitation Order L-97. The amendment removes the necessity 
of W. P. B. approval for disposition of used locomotives. 





Paper Industry to Reduce Cross Hauling 


The pulp and paper industry is expected to reduce its over-all 
transportation ton requirements in 1944 by a reduction in cross hauling 
and excessive hauling, as well as by heavier carloading and quicker 
turnarounds, F. E. Hufford, Transportation Consultant of the WPB 
Forest Products Bureau has announced. 

‘“‘The transportation situation affecting the pulp and paper in- 
dustry,’’ an announcement said, ‘‘was reported as critical by Mr. Huf- 
ford, Government Presiding Officer of the Pulp and Paper Transpor- 
tation Industry Advisory Committee. 

‘‘The load on transportation facilities has increased tremendously 
but facilities have not been expanded in proportion. Weekly carload- 
ings are running ahead of last year, and revenue ton-miles for the 
first ten months of 1943 have increased 15 per cent over the same period 
last year. Some shortages of box cars were reported, and daily surplus 
reports of cars indicate that a practical working surplus no longer 
exists. 

“*TIt was also pointed out that the manpower difficulties of the trans- 
portation carriers may be complicated by geographical shifts in traf- 
fic. When shifts in traffic require additional transportation workers 
in acute labor shortage areas, the difficulties are especially great, it 
was stated.’’ 





Higher Coal Ceiling Prices 


Increases in ceiling prices, generally ranging from 25 to 65 cents 
a net ton, were granted bituminous underground coal mines in District 
15 recently by the OPA to cover extra costs of operation other than the 
recent advance in wages of miners. Missouri, Texas, Kansas and north- 
ern Oklahoma comprise this district. 





N. R. A. B. Cases 


The First Division of the National Railroad Adjustment Board 
has announced that, on December 11, 1943, it had 5,281 cases awaiting 
decisions. The Board had heard 840 of those, of which 81 are dead- 
locked. 
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George A. Wilson Succeeds Major Parten 


Appointment of George A. Wilson to the position of Director of 
the Transportation Division has been announced by the Petroleum 
Administration for War. Major Parten is returning to private busi- 
ness. Mr. Wilson has been Assistant to Major Parten. 





Treasury Decision 5312—Transportation Tax 
TITLE 26—INTERNAL REVENUE 
CHAPTER I 
SUBCHAPTER A—PART 143 
TAX ON AMOUNTS PAID FOR TRANSPORTATION OF PROPERTY 
Governmental Exemption 


Office of Commissioner of Internal Revenue. 
Washington 25, D. C. 


In order to conform Regulations 113 [Part 143, Title 26, Code of 
Federal Regulations, 1943 Sup.] to Public Law 180 (78th Congress), 
approved November 4, 1943, Subpart D of such regulations is amended 
to read as follows: 


Subpart D—Governmental Exemptions 


[See. 3475. Transportation of Property—As Added by Section 620(a) 
of the Revenue Act of 1942.] 


(b) Exemption of Government Transportation.—The tax imposed 
under this section shall not apply to amounts paid by or to the United 
States or any agency or instrumentality of the United) States for the 
transportation of property: 


Public Law 180—78th Congress, lst Session, Approved 
November 4, 1943. 


That section 3475(b) of the Internal Revenue Code (relating to 
ne tax on the transportation of property) is amended to read as fol- 
OWS : 

“*(b) Government Transportation.—The tax imposed under this 
section shall not apply to amounts paid for the transportation of prop- 
erty to or from the Government of the United States, or any State, 
Territory, or political subdivision thereof, or the District of Columbia, or 
to amounts paid to the Post Office Department for the transportation of 
property. ”’ 
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Sec. 2. The amendment made by section 1 shall take effect with re- 
spect to amounts paid, on and after the first day of the first month which 
begins more than ten days after the date of the enactment of this Act, 
for the transportation of property on and after such first day. 

Sec. 143.20. Amounts Paid for Transportation Originating Prior to 
December 1, 1943.—An amount paid for the transportation of property, 
where such transportation originated prior to December 1, 1943, is 
exempt from the tax (1) if paid directly to a carrier by the United 
States or any agency or instrumentality thereof, or by a State, or po- 
litical subdivision thereof, or (2)/ if paid to the United States or any 
agency or instrumentality thereof. In either case an exemption cer- 
tificate is not required. 

Sec. 143.21. Amounts Paid for Transportation Originating on and 
after December 1, 1943.—An amount paid on or after December 1, 1943, 
for the transportation, originating on or after such date, of property 
to or from the Government of the United States, or any State, Territory, 
or political subdivision thereof, or the District of Columbia, is ex- 
empt from the tax. Where the shipping papers show the consignor or 
consignee to be the Government of the United States, or any State, 
Territory, or political subdivision thereof, or the District of Columbia, 
or an agency or instrumentality of any of the foregoing, such papers 
may be accepted by the carrier as proof of the exempt character of the 
shipment. A United States Government bill of lading may likewise be 
accepted as evidence of the exempt character of the shipment. In any 
case covered by the two preceding sentences, a certificate of exemp- 
tion is not required. 

All amounts paid to the Post Office Department for the transpor- 
tation of property are exempt from the tax. 

For penalties applicable to any person falsely claiming exemption 
under this section or section 143.20, see section 1718 of the Internal 
Revenue Code, made applicable to the tax on amounts paid for the 
transportation of property by section 3473 thereof. 

(This Treasury Decision is issued under the authority of sections 
3472 and 3791 of the Internal Revenue Code (53 Stat. 423, 467; 26 
U. 8. C. 3472, 3791) and Public Law 180 (78th Congress), approved 
November 4, 1943.) 


Rosert E. HANNEGAN, 
Commissioner of Internal Revenue. 
Approved December 16, 1943. 
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Motor Transportation 


By J. Nuvian Beaty, Editor 
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— and Delivery Carriers For Railroads Want To Be a as 
Naa a ae ee 


1. Allied Van Lines—Court Action 


In the District Court of the United States for the District of Col- 
umbia, the Independent Movers & Warehousemen’s Association, Inc., 
et al. have filed a complaint for mandatory order directed to the Inter- 
state Commerce Commission requiring it to exercise its statutory duty 
to determine the operating rights, if any, to which Allied Van Lines, 
Inc., is entitled under Section 206 of the Interstate Commerce Act (U. 
S. Code, Title 49, Sec. 306) embraced in the application of Allied Van 
Lines, Inc., filed with the Commission February 7, 1936, in Docket No. 
MC-15735. The gravamen of the complaint is that the Commission, by 
its failure and refusal to determine the claimed ‘‘grandfather”’ rights 
of Allied Van Lines, Inc., and its delay in passing upon the claims 
of that company, has permitted Allied Van Lines, Inc., to operate 
throughout the United States for nearly eight years without rights. 
Plaintiffs do not ask the Court to indicate in any way to the Commis- 
sion what determination it should make. They ask merely that an order 
shall issue requiring the Commission to determine forthwith the claims 
of Allied Van Lines, Inc. The action is docketed under Civil No. 22344. 





2. Southern Motor Carriers—Rate Increase 


The Southern Motor Carriers are preparing to request the Com- 
mission for a 4% horizontal rate increase. The carriers contend that 
this action is necessary to meet their rapidly deteriorating financial 
position. Carriers handling 40% of the traffic in this territory are said 
to be operating in the red. The matter is being presented by Edgar 
Watkins, Jr., General Counsel for the Southern Motor Carriers Rate 
Conference. 
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3. War Labor Board Speeds Appeals 


The War Labor Board has taken action to reduce the time required 
for obtaining final decisions in appeals from Regional Board decisions. 

It named two full-time tripartite appeals committees as one phase 
of the effort, and placed its tripartite review committee on a perma- 
nent basis as the other. The latter will handle cases which cut across 
regional boundaries or are of such complexity as to require action by 
the WLB instead of its regional boards. 

Four full-time public representatives and a small group of part- 
time representatives will act as co-chairmen of the two appeals bodies 
and the review committee. Each committee will have two co-chairmen. 

Full-time appeals committee co-chairmen are Thomas H. Eliot, 
former Congressman from Massachusetts; W. G. Rice, Jr., former staff 
member of the WLB in charge of appeals; William Willard Wirtz, 
former assistant general counsel, Board of Economic Warfare; and 
Bertram F. Willcox, of the law firm of Wiley & Willcox, New York 
City.. (Transport Topics, December 27, 1943). 





4. Trailer—Not “Attractive Nuisance” 


The United States Court of Appeals for the District of Columbia 
has held that a trailer is not an ‘‘attractive nuisance’’ within the old 
‘‘turntable doctrine.’’ 

The Court said: 


‘*That doctrine is not applicable. It is limited to things which are 
dangerous to children because of the likelihood! that children will 
meddle with them, and does not extend to things which become 
dangerous only when adults set them in motion. For example, it 
does not apply to moving railroad cars. The doctrine has been ap- 
plied to turntables, dynamite caps, electric wires, a hand car on 
a grade, and a junk yard. Roberson was required only to exer- 
cise reasonable care in moving the truck and the jury has found, 
on sufficient evidence, that he did so.’’ 


The case was Donald Harris, et al., v. Lyman B. Roberson, et al., 
decided December 16, 1943. 





5. Motor Carrier—Forwarder joint Rates 


Congress has passed and the President has signed a bill extending 
the joint rate provision of Section 409 of Part IV of the Interstate 
Commerce Act for 18 months. The bill passed was H. R. 3366. This 
legislation was opposed by the American Trucking Associations. 
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6. ATA Opposes Forwarder Tariff Rule 


At the Interstate Commerce Commission hearing, Docket 28990, 
Bills of Lading of Freight Forwarders, Acme Fast Freight, Inc., 
proposed a tariff rule which would require the shipper to designate the 
forwarder on the bill of lading at the time of issuance at off-line points 
as a condition to the application of the forwarder’s through rate from 
point of origin to point of destination. The Acme proposal was con- 
curred in by National and Universal, but was opposed by ATA and some 
forwarders. The opposition contended, on brief filed with the Com- 
mission, that under long established practices the forwarder’s name 
was inserted by the originating motor carrier subsequent to issuance 
of the bilh of lading. It was contended that a substantial portion of 
business handled by the small forwarders was not routed by the shipper. 

ATA does not want the originating carrier to lose his identity with 
the shipper, and the forwarders, who dissented from the Acme pro- 
posal, contended that the forwarders published rate from point of 
origin to point of destination was the only legal rate, regardless of 
when or where the forwarder’s name was shown on the bill of lading, 
if the traffic moved in forwarder service for any part of the trans- 
portation. 





7. ATA and ATA Oppose Railroads 


The American Trucking Associations and the Air Transport As- 
sociation have reached an understanding to oppose the integrated trans- 
portation program advanced by the railroads. 

The railroads contend that if they are permitted to engage in all 
types of transportation such operations may more effectively be co- 
ordinated. The motor carriers and the air carriers contend that each 
type of transportation should be developed independently. 





8. Pick-Up and Delivery Carriers For Railroads Want 
To Be Recognized as Common Carriers 


At the present time pick-up and delivery service for railroads is 
being performed by local cartage operators under contracts with the 
railroads. The local cartage group now want to be recognized as com- 
mon carriers and perform this service under some form of joint rates, 
with the Interstate Commerce Commission having jurisdiction over 
division of rates. 

Recently a large group of local cartage operators were about to 
cancel their contracts because of dissatisfaction with the contract rates. 
The Office of Price Administration allowed the contract carriers some 
mcrease in their rates and the contracts are being continued tempor- 
arily. If the local cartage operators were recognized as common car- 
riers, jurisdiction over rates would rest with the Interstate Commerce 
Commission and not with the Office of Price Administration. 








Freight Forwarder Regulation 


By Gites Morrow 
Commerce Counsel, Freight Forwarders Institute. 


Freight Forwarder Permits Issued 


Acting upon applications filed under the provisions of section 410 
of the Interstate Commerce Act, the I. C. C. has issued permits to the 
following freight forwarders: 

Docket No. FF-81, Carl E. Anderson, d/b/a Western Freight As- 
sociation. Authorized, by order dated November 26, 1943, to operate 
as a freight forwarder in the transportation of chinaware, earthenware, 
poreelainware, stoneware, pottery, sheet steelware, glass, and glassware, 
from Calif. to N. Dak., S. Dak., Nebr., Colo., Okla., Texas, and points 
in the United States east of such States, and commodities generally from 
Conn., Dela., Ill., Ind., Ky., Maine, Md., Mass., Mich., N. J., N. Y., Ohio, 
Pa., R. L., Tenn., Vt., Va., W. Va., and the District of Columbia, to 
Ariz., Calif., Colo., Idaho, Mont., Nev., N. Mex., Ore., Texas, Utah, 
Wash., and Wyo. 

Docket No. FF-111, Morter Distributors, Inc. Authorized, by or- 
der dated December 3, 1943, to operate as a freight forwarder of com- 
modities generally from points in Conn., Dela., Maine., Md., Mass., 
N. H., N. J., N. Y., Pa., R. L., and Vt. to points in Texas and Okla. 

Docket No. FF-100, Corpus Christi Distributing Service, Inc. Au- 
thorized, by order dated December 23, 1943, to operate as a freight 
forwarder of commodities generally, from points in Conn., Dela., Maine, 
Md., Mass., N. H., N. J., N. Y., N. Car., Ohio, Penna., R. 1, Vt., Va., 
W. Va., and the District of Columbia to points in Texas south of and 
including the Counties of Ward, Ector, Midland, Reagon, Irion, Tom 
Green, Menard, Kimble, Gillespie, Blanco, Austin, Bastrop, Fayette, Col- 
orado, Wharton, and Matagorda. Requested authority to serve points 
in Kentucky was denied. This company is not now operating, due to 
the discontinuance of coastwise water service, but will continue service 
upon resumption of water operations, according to its application. 

Docket No. FF-34, Chain Deliveries Express, Inc. Authorized, by 
order dated December 23, 1943, to operate as a freight forwarder of 
commodities generally, in parcels or packages that do not exceed 100 
inches, length and girth combined, or weigh in excess of 70 pounds each, 
from points in the States of Conn., Dela., Ga., Ill., Ind., Maine, Md., 
Mass., Mich., Mo., N. H., N. J., N. Y., N. Car., Ohio, Penna., R. I., Tenn., 
Vt., Va., and Wisce., to the District of Columbia and all points in Ala., 
Conn, Dela., Fla., Ga., Ill., Ind., Iowa, Kans., Ky., Maine, Md., Mass., 
Mich., Minn., Miss., Mo., N. H., N. J., N. Y., N. Car., N. Dak., Ohio, 
Penna., R. I., 8S. Car., S. Dak., Tenn., Vt., Va., W. Va., and Wise. 

Docket No. FF-19, G. V. Helms, d/b/a Maritime Shippers Service 
Co, . Authorized, by order dated December 27, 1943, to operate as 4 
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freight forwarder of commodities generally from all points in New 
York to California. This applicant requested authority to serve a num- 
ber of other states, but the Commission found that since May 16, 1942, 
applicant had not shown operation from or to points in any State other 
than New York and California, and that he failed to establish that 
such service, to other States, would be consistent with the public inter- 
est and the national transportation policy declared in the Act. 





Government Bill of Lading Regulations 


The Comptroller General of the United States has issued Supple- 
ment No. 1 to General Regulations No. 97, permitting the continued use 
of the old form of Government bill of lading, Standard Form No. 1058, 
to and including June 30, 1944. 

General Regulations No. 97 fixed January 1, 1944, as the date for 
discontinuance of the use of the old form by all departments of the 
Government. In the interest of economy the date for discontinuance of 
the old form has been extended to allow present stocks to be used. Af- 
ter June 30, 1944, all departments will be required to use the new form 
prescribed by regulations issued April 13, 1943. 





New Freight Forwarder Application 


An application to institute operation as a freight forwarder has 
been filed with the Interstate Commerce Commission and docketed as 
FF-161. The application was filed by F. L. Kraemer & Co., 24 State 
Street, New York City. Applicant seeks authority to institute operations 
through use of the facilities of rail carriers from North River Piers, 
Port of New York, to export piers in Savannah and New Orleans. 





Hearings on Forwarder Rates to Texas 


The I. C. C. has announced hearings on several investigation and 
suspension and complaint cases involving freight forwarder rates to 
Texas. The hearings will be held February 15, 1944, at the Hotel St. 
George in Brooklyn before Examiner Andrew C. Wilkins, and will in- 
elude I. & S. 5257, Forwarder Rates, New York and St. Louis to Texas, 
I. & 8. 5258, Morgain Forwarding Co.—Pick-up & Storage, and Docket 
No. ‘ames Acme Fast Freight, Inc., et al. v. Central Package Car Co. 
et al. 





Advancing of Forwarder Charges 


The Freight Forwarders Institute has filed a petition with the 
I. C. C. requesting reopening of Docket No. 27365, Freight Forwarding 
Investigation, and modification of the order entered in that proceeding 
on January 6, 1941, insofar as it prohibits rail and motor carriers from 
advancing the charges of freight forwarders. 
_ The Western Traffic Executive Committee, representing rail car- 
— in the Western District of the United States, has filed a similar 
petition. 








Water Transportation 


By R. GranvitLeE Curry, Editor 


Director Eastman’s Comments Concerning Water Transportation 
During The Past Year 


Mr. Eastman, as Director of the Office of Defense Transportation, 
recently, in referring to the completion of this agency’s second year 
of operation, commended the various transportation systems of the 
country, and pointed out that notwithstanding the severe effects of 
wartime shortages of metal, rubber, gasoline, and manpower the trans- 
portation industries had succeeded in carrying the unprecedented loads 
placed, upon them. 

In referring specifically to water transportation he said, among 
other things: 


‘*In Great Lakes shipping, despite the latest season opening 
and the worst weather conditions in years, the lake carriers have 
moved more than one-third more grain than the record total for 
1942, and almost as much iron ore, coal and limestone. The total 
amount of grain transported by lake carriers this year exceeded 
184,000,000 bushels, as compared with 111,000,000 bushels carried 
last year. A total of 84,400,000 tons of iron ore was transported 
this year, representing a decrease from some 91,000,000 tons carried 
last year, but nevertheless exceeding the final quota for the year 
set by the War Production Board. This total would have been 
larger had not the W. P. B. authorized the O. D. T. to shift some 
of the ore boats to the grain trade in order to move an added ton- 
nage of feed grain to the eastern part of the country. The lake 
fleet moved approximately 45,387,000 tons of bituminous coal dur- 
ing the season, and the figure would have been considerably higher 
had coal been available for shipment at all times. 

The inland waterways likewise have kept very busy, operating 
close to capacity, although there inevitably is some unbalanced 
operation, as, for example, on the Mississippi River system, wher? 
the traffic is much heavier upstream than downstream. 

There has been no intercoastal shipping for many months, and 
comparatively little coastwise shipping. A considerable resumption 
of coastwise shipping has taken place as the submarine menace 
in the Atlantic has lessened. This is largely confined to oil and 
coal.’’ 





Increase in Iron Ore Maximum Rates on Lakes Allowed 


For a limited period, the ‘‘iron ore fleet’” may increase its maxi- 
mum rates for the transportation of iron ore on the Great Lakes by 
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eight per cent, the OPA has announced. This increase, the OPA said, 
has been granted to take care of a substantial rise in operating costs 
since the General Maximum Price Regulation ‘‘froze’’ the prevailing 
rates as of March 1942. A petition on behalf of the iron ore carriers 
on the Great Lakes asked for a 10 per cent increase. Studies by OPA 
indicated, an announcement said, that an eight-per cent increase would 
restore to the companies their 1939-40-41 base period earnings. 





Export Freight 


There were 133,537 cars of export freight, excluding coal and 
grain, handled through United States ports in November compared 
with 75,767 cars in November last year, or an increase of 76 per cent. 

Export grain unloaded at the ports totaled 4,772, compared with 
3,259 in November, 1942, or an increase of 46 per cent. 

In addition, the railroads handled 781 carloads of coastal freight 
in November this year, compared with 657 in the same month last year, 
or an increase of 19 per cent. 

The total of 139,090 cars of export and coastal freight, excluding 
eoal, handled through the ports in November represented an average 
daily unloading of 4,636 cars, the highest on record. It slightly ex- 
ceeds the previous high average of 4,592 cars established in September 
this year. 





Water Carriers Affected by United States Government 


American-Hawaiian Steamship Company has compiled an ‘‘ Outline 
of United States Departments, Offices, Agencies, and Establishments 
Affecting the Vessel Owner.’’ While the information set forth is highly 
condensed, the Government agencies involved are so numerous and the 
powers affecting water transportation so broad that it required a fold- 
ing chart about twa by four feet to set forth the complete table. 

The Interstate Commerce Commission, with a brief abstract of its 
responsibilities in connection with water transportation is set forth as 
one of the principal independent offices, agencies, and establishments 
affecting the vessel owner. United States Maritime Commission is given 
like prominence. Other independent agencies include the Federal Com- 
munications Commission, the Tariff Commission, Securities and Ex- 
change Commission, and Board of Investigation and Research-Trans- 
portation. 

The chart shows the various agencies under the Executive Office of 
the President and under the Office of Emergency Management, as well 
as the various executive departments. It brings home the intimate 
relationship of the Government to the vessel owner, and should be of 
convenience to those dealing with water carrier problems. 
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Hearings Concluded in Ex Barge Grain Proportional Case 


On December 22, 1943, the reopened hearing before Examiner B. 
Fuller in I. & 8. 4718, Grain Proportionals, Ex Barge to Official Terri- 
tory, was concluded. 





1. C. C. DECISIONS 
Application of Part Ill to Transportation by Small Craft 


Division 4 by its report dated December 6, 1943, in Ex Parte No. 
157, found that the application off the provisions of part III of the act 
is necessary to carry out the national transportation policy declared in 
the act, with respect to transportation by vessels of not more than 100 af 
tons carrying capacity or not more than 100 indicated horsepower in the 
following types of operation: 


































**(1) transportation of property by small craft * * * by common 
carriers by water which are engaged also in the transportation of 
property partly by railroad or motor vehicle and partly by water 
under common control, management, or arrangement for a con- 
tinuous carriage or shipment ; 


(2) transportation of property by small craft * * * by common or 
contract carriers by water which are engaged also in the transporta- 
tion of property by vessels of greater power and carrying capacity 
between common points or within a common territory; and 


(3) transportation of property by small craft * * * by common or 
contract carriers by water which are engaged also in the transporta- 
tion of passengers subject to the provisions of part III of the act by 
vessels equipped to carry more than 16 passengers.’’ 


The Commission pointed out in its report that although the notice 
and order instituting this proceeding had been served upon all known 
water carriers which might be affected only six responses had been re- 
ceived. 





Transportation of Commodities Generally Does Not Include Freight- ex 
Car Ferry Service—Car Ferry Service and Towing Service (2 
Distinguished—Puget Sound Defined. 


In W-587, Foss Launch & Tug Co. Applications, decided December F 
18, 1943, Division 4 upon reconsideration of its previous report clarified 
certain of its previous findings and specifically found that: 


**1. Applicant was engaged on January 1, 1940, and continuous- 
ly since in the transportation by water, of commodities generally, 
by non-self-propelled vessels with the use of separate towing vessels, 
and in the performance of general towage, in the territory described 
in the report. 
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2. Applicant at no time has engaged in freight-car ferry service. 

3. Applicant at no time has had in effect any arrangements with 
rail carriers for the handling under joint rates to points on Puget 
Sound of traffic moving in freight-car ferry service. 

4. Freight-car ferry service is a special kind of transportation 
not embraced within the term ‘‘transportation of commodities gen- 
erally’’ by water. 

5. The term ‘‘Puget Sound’’ as used in the prior report in- 
cluded Puget Sound, the straits of Georgia and Juan de Fuca and 
interconnecting and tributary waterways.’’ 


The Commission, in discussing the question whether applicant’s 
proposed transportation of loaded and empty railroad freight cars in 
a freight-car service under joint rates to be established serving Seattle 
could be considered as included within the term ‘‘transportation of 
commodities generally,’’ said : 


‘‘Applicant construes the authority granted in its certificate 
to include transportation of loaded and empty railroad freight cars 
in car-ferry service in its own right as a common carrier under 
joint through rates with common carriers by railroad. From the 
evidence submitted, however, it is clear that applicant has never 
engaged in nor held itself out to perform that service which is 
recognized as a separate and distinct kind of operation both in the 
act and by us. Section 303(f) specifies car-ferry service, floatage, 
lighterage and towage as distinct services. In our administration 
of the act we have recognized that towage and car-ferry services are 
separate operations. In Puget Sound Navigation Company Com- 
mon Carrier Application, supra, Puget Sound Tug & Barge Co. 
Applications, 250 I. C. C. 791, and Marine Oil Transp. Co. Common 
Carrier Application, 250 I. C. C. 588, freight-car ferry service was 
considered to be and was treated as a separate service. It is a 
special kind of transportation and is not embraced within the term 
‘transportation of commodities generally.’ ’’ 


The Commission also found that the towing of car barges contain- 
ing freight-cars for the C. M. St. P. & P. Railroad was towage service 
a from the provisions of Part III of the Act under section 303(f) 





Commission in Important Decision Further Distinguishes Towage 
From Freighting—Eastern Transportation Company Case Clarified. 


__ Division 4 in its original report in No. W-78, Campbell Transporta- 
tion Company Common Carrier Application, decided December 14, 1943, 
authorized applicant under the ‘‘grandfather’’ clause to operate as a 
common carrier ‘‘by non-self-propelled vessels with the use of separate 
towing vessels’’ in the transportation of commodities generally between 
various inland river points. There was no specific authorization of 

towage.’’ Applicant filed a petition raising the question as to whether 
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the authority contained in the certificate and order issued with the prior 
report included authority to continue the transportation service it has 
performed ir which barges owned or leased by its shipper customers 
have been used. The Commission said that applicant ‘‘takes the posi- 
tion * * * that its own service is that of a carrier of property and not 
that of a tower; that the distinction is found in the degree of responsi- 
bility toward the goods transported and the method of assessing charges: 
and that a tower tows a barge as an inert matter for a charge based 
upon the weight or capacity of the barge or conditions of navigation 
without any interest in the contents of the barge, while a carrier tows 
the contents of the barge for a charge based upon the weight of the con- 
tents without any interest in the ownership of the barge,’’ and that 
‘*the term ‘general towage service’ should be defined as ‘towage of 
vessels, loaded or light, where the charge for the service is not based 
upon the lading in the vessel or upon the weight of such lading.’ ’’ 

The Commission overruled this contention but found that applicant 
was entitled to perform general towage on the same waters on which 
it had been authorized to perform a freighting' service, namely, trans- 
portation by its barges with the use of its towboats. 

The Commission pointed out, among other things, that, ‘‘ Applicant 
makes. no arrangements with shippers for the use of their barges other 
than quoting a separate rate. It does not use the barges on return 
trips. It specifically reserves the right to take a shipper’s barge, which 
it detects to be unfit en route, out of its tow.’’ ete. The Commission also 
pointed out that applicant ‘‘made charges for its services upon a per-ton 
basis at three levels for three types of service depending upon whether 
the shipments were insured or not and carried in applicant’s barges, or 
were not insured and carried in shippers’ barges.’’ 

In holding that whether or not charges for its services in moving 
shippers’ barges were based upon the lading in the vessel was not de- 
terminative of the question, the Commission said : 


‘‘The extent of a carrier’s liability under admiralty or mari- 
time law or its basis of charging does not affect the basic character 
of its services and should not control its classification by this Com- 
mission under section 304(c) of the Interstate Commerce Act or 
the determination of authority granted under section 309. The 
service to shippers, as described above, is unquestionably towage, 
within the meaning of ‘general towage,’ rather than complete 
freighting service. Authority to perform such towage is not in- 
cluded in the authority granted to water carriers to engage in the 
transportation of commodities by non-self-propelled vessels with the 
use of separate towing vessels. Towage is a distinct type of service 
or field of operation. Many carriers perform only towage and 
others which were engaged in freighting by barges and towboats 
did not perform such towage service for shippers during the ‘grand- 
father’ period. Carriers whose certificates or permits do not specifi- 
eally authorize the performance of towage are without authority to 
engage in such service.”’ 
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In order further to clarify the important principles intended to be 


established by this case, the Commission explained its decision in the 
Eastern Transportation Company case as follows: 


‘*To correct any misunderstanding of what we said relative to 
the use or towage of shippers’ barges in our reports in Eastern 
Transp. Co. Contract Carrier Application, 250 I. C. C. 505, 635, it 
should be said here that a carrier authorized to engage in the trans- 
portation of commodities generally by non-self-propelled vessels 
with the use of separate towing vessels is not prohibited from using 
shippers’ barges as a part of its equipment in performing such 
complete freighting service, provided the arrangements for such 
use are reasonable and otherwise lawful. The type of service per- 
formed for shippers by the carrier is different, however, when the 
earrier holds itself out to perform and actually performs only 
towage of commodities in shippers’ barges. Although the physical 
use of the barges is the same in both cases, in the first instance they 
are used by the carrier in fulfillment of its obligation to provide the 
necessary equipment to transport a consignment of freight. In 
the latter instance, since the carrier performs only towage, the 
barges must be furnished by the shippers and are therefore used by 
them and delivered to the carrier as a part of the consignment to 
be towed.”’ 





Water Carriers in Commission’s Annual Report 


The Commission’s Annual Report, made public January 3, 1944, 


contains the following section concerning water carriers: 


“*Part III has been in full effect for approximately 214 years. 
We have substantially completed the development of regulatory 
methods of applying its provisions. Tariff, accounting, and report- 
ing regulations have been prescribed. In general the carriers have 
become adjusted to regulation. 

An important phase of the regulation involves determination of 
the character and scope of the past operations performed by the 
individual carriers and the issuance of certificates and permits for 
the continuance thereof. To date, of the 969 applications by water 
carriers for authority to continue or institute operations, 866 have 
been determined. Two hundred and fifty-six common-carrier cer- 
tificates of public convenience and necessity, 56 contract-carrier 
permits, and 83 temporary authorities have been issued ; 405 of such 
applications have been dismissed or denied, principally because 
applicants are not subject to our jurisdiction under part III of the 
act/ 

Section 311 (a) of the act provides that to enable the provision 
of service for which there is an immediate and urgent need to a 
point or points or within a territory having no carrier service 
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capable of meeting such need, we may in our discretion and without 
hearings or other proceedings, grant temporary authority for such 
service by a common or contract carrier by water. Such temporary 
authority shall be valid for such time as we shall specify. Original- 
ly authority could not be granted for more than 180 days, but the 
Second War Powers Act approved March 27, 1942, amended section 
311 (a) by eliminating all reference to a period of 180 days. 

During the war emergency, many vessels operated by common 
and contract carriers subject to the act have been taken over by the 
United States and operated by it or under its direction. This has 
necessitated the issuance of temporary authority to various common 
and contract carriers. 

During the year ended October 31, 1943, we have granted 
temporary authority to 21 water carriers subject to the act. Of 
these, 14 resulted directly from the diversion of other vessels for 
war purposes and the remainder were granted for reasons not con- 
nected with the war. Since the passage of the Second War Powers 
Act we have generally authorized the continuance of such temporary 
operations until December 31, 1944, the date on which that act ex- 
pires, unless the authority is sooner suspended, modified, or set aside 
by our further order. 

Shortly after the war emergency arose we made arrangements 
with the War Shipping Administration and the Office of Defense 
Transportation for granting promptly temporary authority to any 
water carriers to engage in operations pursuant to orders of either 
the War Shipping Administration or the Office of Defense Trans- 
portation where compliance with such order required operating 
authority from us. This arrangement has been satisfactory. 

From the findings of fact in the various reports, it is evident 
that water-carrier operations are devoted principally, but not en- 
tirely, to transportation of commodities in bulk from port to port. 
Relatively little transportation by water is performed on joint rates. 
There has been little tendency towards voluntary establishment of 
through routes and joint rates between common carriers by water 
or between such carriers and carriers by rail or motor. 

Both from the facts of record in decided and pending applica- 
tions and from preliminary investigations pursuant to section 304 
(b), it has become apparent that the extent of our jurisdiction is 
limited to a small portion of the total transportation by water per- 
formed in the United States. As pointed out in our last report, 
this is due to the broad scope of the exemptions in part III of the 
act which include the major movements of coal, petroleum, grain, 
iron ore, and other commodities in bulk. In addition to the large 
amount of private carriage by water, many water carriers for hire 
are engaged solely in exempt transportation or only a small percent- 
age of their total traffic is subject to regulatory provisions of the 
act. 
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The transportation of a substantial volume of commodities in 
bulk is subject to regulation, as many carriers transport such com- 
modities in the same vessel or tow with other commodities; but 
under section 303 (b)—subject to certain exceptions—transporta- 
tion of the same commodities in bulk between the same points by the 
same carriers, or when performed by other carriers, is exempt if not 
more than three of such commodities and no other commodities are 
included in the same vessel or tow. This situation tends to permit 
destructive competition and may prove to be an obstacle to effective 
regulation. 

A similar competitive situation is presented under the ‘small- 
craft’ exemption provision of section 303 (g). Division 4 found it 
necessary to lift the exemption in individual cases where the car- 
riers transport the same commodities between the same ports by the 
use of both large and small craft. Division 4 has instituted a pro- 
ceeding (Ex Parte No. 157, Application of Part III to Transporta- 
tion by Small Craft) to determine whether, and the extent to which, 
further restriction of the scope of that portion of the exemption 
provisions of section 303 (g) is necessary. 

Incidental to the investigations connected with the disposition 
of applications for operating authority, we have been accumulating 
information relating to the business of water carriers, the manage- 
ment thereof, and carrier affiliations with other interests. The 
groundwork has thus been laid for a thorough study of this subject, 
including conditions in the industry and the full effect thereon of 
the impact of the war. Among the purposes of the study will be 
the determination of the effect of the exemption provisions of part 
III upon the national transportation system. 

Since the beginning of the war, the normal activities of almost 
all water carriers have been disrupted in varying degrees. Early 
in 1942, practically all vessels of the coastwise and intercoastal 
carriers were requisitioned by the United States Government for 
other use in the war effort. During the last two seasons of naviga- 
tion, water carriers operating on the Great Lakes made drastic 
changes in their operations in compliance with requests or orders of 
Government agencies. The discontinuances of service referred to 
and changed business conditions resulted in a severe reduction in 
the aggregate traffic handled by water carriers. A number of car- 
riers operating on inland waterways have suspended all or part of 
their services; many have on Government direction or request re- 
directed their transportation activities. 

It appears inevitable that major adjustments in the operations 
of many water carriers will take place after the war. Resumption 
of suspended operations, coupled with the anticipated major ad- 
justments, will present many complex problems requiring intelligent 
solution in the postwar transition period.’’ 














342 1. C. C. PRACTITIONERS’ JOURNAL 





Discussion in Commission’s Annual Report of Proportional Rates in 
Connection with and by Water Carriers 


‘‘The Interstate Commerce Act, as amended, requires carriers by 
rail and common carriers by water subject thereto to establish and main- 
tain reasonable through routes. While they are at liberty to do so, 
the act does not require carriers to establish and maintain joint rates 
over such routes or to enter into any agreement or arrangement as 
to through rates or charges. 

Where no joint rates over through routes are in effect the several 
carriers by rail, or by water, over whose routes the traffic moves, apply 
their separately established rates for their respective portions of the 
through movement. Such rates may be the same as or lower than the 
local rates applicable on traffic over the same portions of the route. 
Terms used to describe particular types of rates applied to portions 
of the through transportation attempt in a general way to differen- 
tiate them according to the kind of traffic for which they are used. 
Typical of such terms are import and export rates, lake-cargo rates, 
ex-river rates, ex-lake rates, and proportional rates. The latter term 
includes rates not otherwise specifically designated and sometimes is 
synonymous with some or all of the other terms. 

Import and export rates by rail applicable on traffic from or des- 
tined to foreign countries were among the first proportional rates. 
Those rates were lower than rates on domestic traffic which originated 
or terminated at designated ports and were applied only on commodities 
brought to or taken from the same ports by water carriers. That 
difference in treatment of the two classes of traffic gave rise to com- 
plaints that the lower rates were unlawful, but when the matter came 
before the United States Supreme Court in Texas and Pacific Co. v. 
Interstate Commerce Commission, 162 U. S. 197, decided March 30, 
1906, the Court held that as a matter of law a carrier is not prohibited 
from charging a less sum for the transportation of imported mer- 
chandise than it charges for moving domestic traffic from the same 
port to an inland point. 

Complaints that restricted rail proportional rates in connection 
with traffic of water carriers are unlawful arise in various forms. For 
example, as early as 1905, in City Gas Co. v. Baltimore & O. R. Co., 
II I. C. C. 371, we found that while the rail carrier in that proceeding 
continued to give a rate, less than its local rate, on coal from mines in 
Pennsylvania to Baltimore, Md., for movement beyond by water to 
points inside Cape Henry and Cape Charles, Va., it could not law- 
fully deny the same rate on coal forwarded by water from Baltimore 
to Norfolk, Va. In several subsequent decisions, we recognized that 
proportional or transshipment rates of that character may lawfully 
be lower than the local rates between the same points and approved 
or required the maintenance of such rates. 

Proceedings decided by us approving or prescribing proportional 
rates lower than the local rates include those dealing with rates on coal 
moved by rail to ports on the Great Lakes for movement beyond by 
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common or private water carriers to destinations in the United States 
or Canada. Such rates generally are referred to as lake-cargo rates. 
There is also another line of decisions in which we have prescribed, 
approved, or disapproved proportional rail rates, lower than the local 
rates, from river ports on coal brought into the ports by unregulated 
water carriers, and from ports on the Great Lakes on iron ore and grain 
brought into the lake ports by common or private water carriers. Such 
rates are generally referred to as ex-river and ex-lake rates. 

The other principal category of proportional rail rates in connec- 
tion with water carriers are those applicable on coastwise and inter- 
coastal traffic. 

If any person believes the restriction placed upon the use of a rail 
proportional rate is unlawful, he may file a complaint with us re- 
questing relief. The question of whether such rates are unreasonable, 
unduly preferential or prejudicial, or unjustly discriminatory, is one 
of fact. All the facts and circumstances affecting the traffic in each 
particular case must be considered and while in some instances it may 
suffice to consider only the separately established rail rate and con- 
ditions on the line of the carrier maintaining it, in others it may be 
necessary to give controlling effect to competitive conditions exist- 
ing beyond that line, especially where the question in issue is whether 
the restricted proportional rate causes undue preference or prejudice. 
The following are the principal proceedings in which we have been 
called on to consider proportional rates in connection with or by water 
lines since the approval of the Transportation Act of 1940: 

Petroleum Coke, Texas to Baton Rouge and New Orleans, 248 I. 
C. C. 291. Respondents proposed to establish a low proportional rail 
rate of $1.20 per ton on petroleum coke from Port Arthur, Tex., and 
related points to Baton Rouge. La., when for movement beyond. The 
rate factor otherwise applicable would have been $2.71 per ton. The 
declared object of the proportional rate of $1.20 was to recover traffic 
which had been lost by the rail lines to common carriers by water 
whose rates from Port Arthur to New Orleans were $1 per ton f. o. b. 
barge at New Orleans, and $1.20 to storage or f. o. b. cars at New 
Orleans. The proposed rate of $1.20 was found to be less than a mini- 
mum reasonable rate, and that a reasonable rail proportional rate would 
be $1.50 per ton. 

Grain Proportionals, Ex-Barge to Official Territory, 246 I. C. C. 353, 
248 I. C. C. 307. Certain rail carriers in that proceeding proposed to 
deny the use of existing proportional rates in connection with shipments 
of ex-river grain out-bound from Chicago and related rate-break points. 
The proposed restriction was suspended on protest of water carriers 
and others. The basis of the protest was that as a matter of law ex- 
water traffic was entitled to the same rates out-bound as ex-rail traffic. 
No evidence was adduced upon which proper rates on the ex-water traffic 
could be prescribed either by way of proportional rates or joint water- 
rail rates. Finding the legal position of protestants to be erroneous, 
we vacated our order of suspension and discontinued the proceeding. 
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This action was vitimately sustained by the Supreme Court in Interstate 
Commerce Commission, v. Inland Waterways Corp., 319 U. S. 671 (for 
more detailed discussion of the opinion see infra, p. 88). Upon sub- 
sequent petition of protestants for opportunity to adduce evidence upon 
which rates might be prescribed for application on the traffic in question, 
we have reopened the proceeding and set the matter for further hearing. 
In the meantime, the rail carriers have voluntarily postponed the effec- 
tive date of the proposed tariffs so as to maintain the status quo pending 
final determination by us. 

Proportional Rates on Citrus Fruit from Jacksonville, Fla., 246 
I. C. C. 615. This was an investigation instituted by the United States 
Maritime Commission concerning the lawfulness of proportional rates 
by water from Jacksonville, Fla., and Fort Pierce, Fla., to north Atlantic 
ports on citrus fruit originating at interior points in Florida, and 
practices in connection with the application of such rates. Jurisdiction 
over this proceeding was transferred to us as provided in the Transpor- 
tation Act of 1940. 

On February 13, 1936, the water carriers had established a propor- 
tional rate on citrus fruit from Jacksonville to the north Atlantic ports 
on traffic originating at Eustis, Fla., which is about 130 miles south of 
Jacksonville. From time to time, additional proportional rates were 
established from Jacksonville on traffic originating at other interior 
Florida points. As of November 22, 1940, such rates were applicable on 
traffic originating at 66 interior points for shipment from Jacksonville 
to New York and from 68 origins for shipment from Jacksonville to 
Philadelphia. The proportional rates from Jacksonville ranged from 
35 to 45 cents, varying with the point of origin. They were designed to 
represent amounts which when added to the truck rates to Jacksonville 
would produce through rates equal to the all-rail rates. 

It was held that the proportional rates from Jacksonville were not 
shown to be unreasonable but that they were unduly prejudicial to 
Fort Pierce and Tampa, Fla., and unlawful, in violation of section 306, 
in that they were not so stated that the proper rate could be readily 
ascertained and collected. Certain practices described in the report 
were found unjustly discriminatory and in violation of section 306 
of the act because they resulted in a refund by the water carrier of a 
portion of its published rates. 

Port of New York Authority v. Baltimore & O. R. Co., 248 I. C. C. 
165. Complainant alleged (1) that the ex-lake rates on grain from 
Buffalo and Erie, Pa., to Philadelphia, Pa., and Baltimore, Md., were 
unduly prejudicial to the port of New York and grain dealers there 
located and unduly preferential of the ports of Philadelphia and Balti- 
more and the grain dealers there located; (2) that the ex-lake rates 
from Buffalo and Erie to Baltimore were less than reasonable minimum 
rates; and (3) that the ex-lake rates on grain from Toledo, Ohio, for 
export were unreasonable and unduly prejudicial and unduly pref- 
erential of Philadelphia, Baltimore, and Norfolk, Va. 
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Rates on ex-lake grain from Erie to certain north Atlantic ports 
have been maintained for many years on the same basis as those from 
Buffalo. The rates to Baltimore and Philadelphia since 1890 have been 
made differentially under the rates to New York. In 1904, we found 
that, on ex-lake grain, Baltimore and Philadelphia should be allowed 
a differential of 0.3 cent per bushel or 0.5 cent per 100 pounds under 
New York. That differential has been maintained continuously since 
that time. 

It was found that the assailed rates from Buffalo and Erie to New 
York were not unduly prejudicial or preferential, and that the ex-lake 
rates on grain from Buffalo and Erie to Baltimore were not shown to 
be less than reasonable minimum rates, but that the ex-lake rates on 
grain from Toledo to New York for export were and for the future 
would be unduly prejudicial to New York and unduly preferential of 
Philadelphia and Baltimore to the extent that the rates to New York 
exceeded those to Philadelphia and Baltimore by more than 1.5 cents 
per 100 pounds. 

Canned Goods from Eastern Ports to Alabama, 248 I. C. C. 629. 
Numerous water and rail carriers were authorized to establish and 
maintain on canned goods from docks at Boston, Mass., New York, N. Y., 
Philadelphia, Pa., and Baltimore, Md., to Birmingham and Montgomery, 
Ala., and points intermediate thereto in Alabama, joint water-and-rail 
rates, including proportional rates from Boston to Birmingham and 
Montgomery on canned fish originating at points in Maine, over their 
routes through Virginia and south Atlantic ports the same as the lowest 
rate that was or might be concurrently in effect on like traffic over 
competing water-rail or water-truck routes from or to the same points 
through Mobile, Ala., and subject to certain conditions to maintain 
higher rates at intermediate points. 

Toledo Board of Trade v. Baltimore & O. R. Co., 251 I. C. C. 306. 
Complainant alleged that the export rates on ex-lake grain in carloads 
from Toledo, Ohio, to Baltimore, Md., were unreasonable and unduly 
prejudicial to Toledo and unduly preferential of Buffalo, N. Y. It was 
found that the rates from Toledo were not unreasonable but that they 
were unduly prejudicial to Toledo and unduly preferential of Buffalo 
to the extent that the rates from Toledo exceeded the winter and summer 
rates from Buffalo by more than 2 cents and 1.5 cent per 100 pounds 
respectively. 

Iron or Steel to the Pacific Coast for Export, 255 I. C. C. 739. The 
carrier respondents proposed to increase the all-rail rates on iron and 
steel articles including tin plate and terne plate, in carloads, from east- 
ern, southern, and western origins to Pacific coast ports, for export. 
We found that the proposed rates were not shown to be just and reason- 
able and ordered the cancelation of the schedules.’’ 











Recent Court Decisions 


By Warren H. Wacner* 


The Commission may prescribe limitations in passenger-carrying operations of a 


motor carrier operator. 


Crescent Express Lines v. United States. 


The Supreme Court, on December 6, 1943, sustained the Commis- 


sion’s order in MC Docket No. 78980, containing limitations in passenger- 
carrying operations of a motor carrier operator as follows: 


‘* “The service to be rendered by applicant, as authorized by 
the order of which this is a part, in interstate or foreign commerce 
as a common carrier by motor vehicle of passengers and their 
baggage, in special operations, in non-scheduled door-to-door service, 
limited to the transportation of not more than six passengers in any 
one vehicle, but not including the driver thereof, and not including 
children under ten years of age who do not occupy a seat or seats, 
during the season extending from June 1 to October 1, inclusive, 
over irregular routes,’ between New York, N. Y., and points in 
Sullivan and Ulster Counties, New York.’’ 


The Commission had issued an earlier compliance order described 


by the court as follows: 


“On June 20, 1938, the Commission issued an order that it 
would, on compliance with conditions not here pertinent, grant a 
certificate authorizing Crescent to operate ‘as a common carrier by 
motor vehicle of passengers and their baggage, over the regular 
route, between fixed termini, and to and from intermediate and 
off-route points, during the season extending from the lst of June 
to the Ist of October, inclusive,’ between New York City and named 
towns in Sullivan and Ulster Counties, New York, by way of Jersey 
City.’’ 


In its opinion the Supreme Court said : 


**(1) Appellant contends that the changes to which it objects 
in the last order as compared with the earlier were made without 
proper hearing or evidence. This argument proceeds upon the as- 
sumption that the earlier conclusions, as embodied in the 1938 order, 
endow appellant with something akin to a right to receive ultimately 
a certificate embodying the terms of the order. However, under 
Section 306 the Commission was directed to issue the certificates to 
applicants under the grandfather clause without further proof of 





*At the time of going to press these decisions were available in typewritten 
form only, and not yet reported. 
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convenience or necessity and without further proceedings. Its 
routine practice was to refer the application to its field force for 
investigation. The applicant appeared before this examiner prior 
to the first order of the Commission. The compliance order was 
made upon the application, the supporting affidavits and question- 
naire. The mass of applications forced this summary procedure. 
The compliance order gave opportunity to the applicant or other 
parties in interest to protest its conclusions. The order remains 
under the control of the Commission. Section 321(b). This ap- 
plication was treated in the foregoing manner.”’ 


In a footnote the Court defined ‘‘compliance orders’’ as follows: 


‘‘These preliminary orders are spoken of as compliance orders. 
Such a descriptive word is applicable because the orders direct the 
issue of a certificate in accordance with the terms of the compliance 
order, if no objection is filed and if the applicant complies with the 
statutory and regulatory requirements of security for protection of 
the public, rates, fares, charges and tariffs. 49 U. S. C. Sections 
315-317.’’ , 


The Supreme Court held that the Commission was correct in describ- 


ing the service as ‘‘door-to-door,’’ over ‘‘irregular routes,’’ as ‘‘special 
operations,’’ as ‘‘non-scheduled’’ and not between ‘‘fixed termini,’’ the 
opinion reading with respect to those subjects as follows: 


‘*(2) A further contention of appellant is that the record ‘does 
not support the Commission in restricting the appellant to door-to- 
door service over irregular routes in non-scheduled operations,’ 
which were described as special operations. As the district court’s 
interpretation of the order, that ‘door-to-door service’ allowed the 
appellant to transport passengers from their office or station in the 
city as well as from the passengers’ residences to the mountains and 
vice versa, is not challenged, that provision requires no further 
examination. Evidently from the advertisement quoted on page 2, 
both of these types of business were sought. 

‘‘The objection of appellants to ‘irregular routes’ appears to 
be that only special or charter operations entitle a motor carrier to 
a certificate for irregular routes. Section 307. Therefore if ap- 
pellant’s operations are scheduled operations between fixed termini, 
as appellant also contends, the order ought to require a regular 
route. However, we think the evidence is clear that prior to the 
critical date, June 1, 1935, the operations of appellant were special 
and non-scheduled. Consequently the insertion of the privilege for 
irregular routes was correct. 

‘*In answer to the inquiry as to whether special or charter 
operations were conducted prior to June 1, 1935, appellant answer- 
ed, ‘no special operations.’ However, the record shows a number 
of instances where passengers made individual arrangements for 
their transportation to and from the mountains. No schedule of 
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arrival or departure appears in the record. Instead of publishing 
arrivals and departures, routes, stops, et cetera, the advertisements 
referred to daily trips and asked prospective customers to arrange 
for reservations. There was convincing evidence that applicant’s 
service prior to June 1, 1935, was special and non-scheduled. 

‘*The evidence also is plain that the appellant did not operate 
between fixed termini. A map was filed with the application show- 
ing not a single destination in the mountains but numerous ones, 
which are described by appellant in its application * * * .’’ 


Another contention arising out of appellant’s construction of the 


statute was stated by the Court: 


**(3) Finally, appellant urges that it is beyond the power of 
the Commission to limit its operations to ‘transportation of not 
more than six passengers in any one vehicle.’ The freedom is 
claimed to use buses or other multiple passenger type of conveyance. 

“Section 208 of the Act, 49 Stat. 543, 552, 49 U.S. C. Section 
308, provides, with reference to grandfather clause carriers, ‘That 
no terms, conditions, or limitations shall restrict the right of the 
carrier to add to his or its equipment and facilities over the routes, 
between the termini, or within the territory specified in the certi- 
ficate, as the development of the business and the demands of the 
public shall require.’ ’’ 


The Court overruled this contention in the following language: 


**The scope of the Commission’s authority under this section 
depends upon the meaning given to the word, ‘business.’ The 
appellant argues that it would be engaged in the same business if, 
in lieu of using seven-passenger sedans, it undertook to haul larger 
numbers of passengers in buses. But the special advantage to the 
public inherent in the use of small vehicles operating as occasion 
demands from door-to-door rather than between terminals, sets off 
the appellant’s business from the service provided by regular lines 
operating heavier equipment. Irving Nudelman Application, 28 
M. C. C. 91, 95-6. The limitation to six passengers in one load is 
less restrictive than limitation to a particular type of vehicle since 
it allows the carrier to employ sedans, open cars, station wagons, or 
any other suitable motor vehicle. 28 M. C. C. at 96. This allows 
flexibility in equipment while continuing the same business. 22 
M. C. C. 285. The line between six-passenger and larger scale 
operation must be drawn somewhere, and the Commission has fixed 
it where the appellant conducted its business on June 1, 1935. * * * 
It appears from the application that Crescent owned no buses; it 
operated nothing but sedans. To authorize the appellant to change 
to the business of carrying passengers by bus would alter the posi- 
tion in the transportation system which it occupied on July 1, 
ne. eee” 
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As showing the effect such a construction of the statute would have 


upon the Commission’s work, the Court said: 


‘Tf the holder of a grandfather certificate for this distinctive 
door-to-door service could develop his operations so that they would 
be substantially those of a bus line, the ability of the Commission 
to carry out its duties of regulation in the public interest would be 
seriously impaired. Since Section 308 requires the Commission to 
specify the service to be rendered, this could not be done without 
power also to specify the general type of vehicle to be used. We 
agree with the Commission that the proviso is a prohibition against 
a limitation on the addition of more vehicles of the authorized type 
not a prohibition of the specification of the type. See Irving 
Nudelman Application, 28 M. C. C. 91. 

‘*We are of the view that the power of the Commission to limit 
the certificate as it proposes to do is in accord with the purposes 
of the Motor Carrier Act. When Congress provided for certificates 
to cover all carriers which were already in operation, it did not 
throw open the motor transportation system to more destructive 
competition than that already existing. The right to certificates was 
limited to those then in bona fide operation ‘over the route or 
routes or within the territory for which application is made.’ ’’ 


In conclusion, the opinion reads: 


*“When the Commission requires the applicant under the grand- 
father clause to limit its future operations to the type of equipment 
and service previously offered, it acts within its power and in 
accord with the purpose of Congress to maintain motor transporta- 
tion facilities appropriate to the needs of the public. S. Rep. No. 
482, 74th Cong., Ist Sess. If there is a need for a different type of 
service for this transportation, applications may be filed under 
Section 307.’’ 


Hoboken Railroad’s divisions of rates applicable on traffic interchanged with Sea- 


train, held not unreasonable. 


Interstate Commerce Commission v. Hoboken Mfrs. R. Co. 


The Supreme Court, on December 6, 1943, sustained the Commis- 


sion’s order in No. 27630, Hoboken Mfrs. R. Co. v. A. C. & Y. Ry. Co., 
234 I. C. C. 114, in which the Commission found the Hoboken Railroad’s 
divisions of rates applicable on traffic interchanged with Seatrain Lines, 
Ine., not unreasonable or otherwise unlawful. 


The proceedings in the District Court (47 Fed. Supp. 779) are 


summarized in the opinion of the Supreme Court as follows: 


*‘The District Court sustained the Commission’s findings that 
Hoboken’s rail transportation service begins and ends at Seatrain’s 
cradle, and that the payments by Hoboken to Seatrain ‘do not con- 
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stitute a legitimate transportation cost,’ and held that upon these 
findings ‘supported by evidence’ the Commission’s ‘judgment is 
final.’ But it thought that even though the contract payments 
should be disregarded Hoboken might be obligated to pay to Sea- 
train the reasonable value to it of the use of the Seatrain method 
of interchange, and that if that use were found to have no value, 
at least any ‘windfall’ resulting to the rail carriers as a whole should 
be divided equitably among them. 

‘‘The District Court accordingly set the Commission’s order 
aside and remanded the cause to the Commission, directing it to 
consider whether the Seatrain devices ‘are an efficient aid to rail- 
road transportation’; if it found that they were, to evaluate their 
worth to Hoboken and to include in Hoboken’s costs the amount of 
a legitimate payment for their use; and if it found that they were 
not, to determine whether any windfall to the rail carriers resulted 
from their use and to establish an equitable basis for its division 
among the rail carriers. The Commission has brought the case here 
on assignments of error challenging the District Court’s determina- 
tion that compensation for any part of Hoboken’s payments to Sea- 
train should have been included in Hoboken’s divisions.’’ 


The court said, concerning the Commission’s findings set out in the 


opening paragraph of the above quotation, that ‘‘It is not and could not 
be seriously contended that they are unsupported by evidence.’’ 


Discussing the question of whether the case had become moot by 


reason of Seatrain’s discontinuance of operations, the court said: 


‘*At the outset it is necessary to consider the suggestion that 
the case may have become moot by reason of the fact that since 
February, 1942, Seatrain’s vessels have been in Government service 
and Seatrain’s service has been discontinued. We may assume that 
the resumption of the service is so uncertain as to render it con- 
jectural whether the Commission’s present determination will be 
given any future operation. But that determination under section 
15(6) is decisive of appellee’s request for adjustment of the divi- 
sions of joint rates prescribed by the Commission which have been 
collected since the beginning of the present proceeding. Brimstone 
R. R. Co. v. United States, 276 U. S. 104, 121-3. While the present 
record does not disclose the full extent to which joint rates, divisions 
of which are here sought, were prescribed by the Commission, it 
does appear that the Commission has in prior proceedings pre- 
scribed joint rail-water-rail rates between eastern trunk line and 
New England territories and southwestern territory applicable over 
Seatrain lines, to which Hoboken, Seatrain, and most if not all of 
the trunk lines which are appellants here are parties. Seatram 
Tines v. Akron, C. & Y. Ry. Co., 226 I. C. C. 7, 243 I. C. C. 199. 
As to them decision of this case controls the divisions of rates for 
the period since appellee’s complaint was filed with the Commission. 
To that extent at least the case is not moot.’’ 
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With respect to the adequacy of the divisions, the Supreme Court 


‘* Apart from the Commission’s exclusion of Hoboken’s tonnage 
allowances to Seatrain, we have no occasion to consider the suf- 
ficiency of the present divisions to Hoboken. The Commission 
found, upon abundant evidence, that ‘they are sufficient to cover 
the cost of the service performed by complainant and also a reason- 
able return on the property owned or used by it in performing 
such service.’ And appellee conceded before the Commission that 
if the payments to Seatrain are not to be considered a part of 
appellee’s costs the divisions are adequate and ‘we are not entitled 
to anything more.’ ”’ 


Concerning the claim of confiscation, the opinion reads: 


‘“We need not consider whether the contention that the Com- 
mission’s order is confiscatory adds anything to the contention that 
the divisions which the Commission approved are not unjust, un- 
reasonably low, or inequitable. Compare Baltimore & O. R. Co. v. 
United States, supra, 364-9 with id. 383-5. As we have seen the 
claim of confiscation is restricted to the Commission’s refusal to 
allow as a part of appellee’s divisions the payments made by it to 
Seatrain. These payments, voluntarily made by appellee, were not 
exacted by the Commission. The Commission’s refusal to include 
them in divisions of which they were not lawfully a part, not being 
an infringement of any right of appellee, is obviously not confisca- 
tion of its property. Cf. Tank Car Corp. v. Terminal Co., 308 U. S. 
422, 428; Louisiana & P. B. Ry. Co. v. United States, supra. The 
Commission’s order is sustained and the judgment of the District 
Court setting it aside is reversed.”’ 


The court held that ‘‘The Commission’s determination of the point 


in time and space at which a carrier’s transportation service begins or 
ends is an administrative finding which, if supported by evidence, is 
conclusive on the courts.’’ Continuing, the opinion reads: 


‘‘The same principles apply in prescribing divisions of joint 
rail carrier charges where, independently of considerations not 
present here, the measure of the carrier’s participation in the joint 
transportation service is the measure of its divisions of the joint 
transportation charges, New England Divisions Case, 261 U. S. 184, 
195; United States v. Abilene & So. Ry. Co., 265 U. 8. 274, 284; 
Baltimore & Ohio R. R. Co. v. United States, supra, 360-62; Sharf- 
man, Interstate Commerce Commission, vol. III-B, pp. 287-8, and 
the carrier is entitled to ‘just compensation only for what it actually 
does,’ The Tap Line Cases, 234 U. S. 1, 29; ef. Louisville & P. B. 
Ry. Co. v. United States, 257 U. S. 114, 118. 

‘** * * Since Hoboken is entitled to receive by way of divisions 
only its just and equitable share of the proceeds of the joint rail 
transportation service rendered, it cannot claim as a part of its share 
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the costs of a service which is not a part of the rail service called 
for by the joint rates. Neither the joint rates of the rail carriers 
nor the rates of Seatrain are here under attack and presumptively 
they yield adequate but not excessive compensation for the trans- 
portation services rendered under them. * * *.’’ 


The court also said: 


‘Hence the District Court’s direction to the Commission to 
determine what part of the value of the interchange service render- 
ed by Seatrain should ‘be allowed in establishing Hoboken’s legiti- 
mate costs,’ as an ‘aid to railroad transportation,’ is inconsistent 
with its conclusion that the Commission correctly found that the 
payments by Hoboken to Seatrain ‘do not constitute a, legitimate 
transportation cost,’ and that Seatrain’s interchange service is no 
part of the rail transportation. If these findings be sustained, as 
they must, inquiry whether the payments to Seatrain have induced 
the performance of an interchange service resulting in savings to 
the rail carriers is irrelevant to a determination of divisions of the 
joint rates for the rail service of which the ship loading and unload- 
ing service performed by Seatrain is not a part. Cf. Lehigh Valley 
R. R. v. Umted States, 243 U. S. 444, 446-7. 

‘‘*# * * * A determination by the Commission of the extent of 
the saving to the rail carriers attributable to Hoboken’s payments 
to Seatrain was therefore not prerequisite to its order prescribing 
divisions. And its order is adequately supported by its findings 
that the rail transportation service begins and ends with the placing 
of the cars in Seatrain’s cradles, and that the ship loading and 
unloading service forms no part of the rail transportation.’’ 


In showing another reason why the case should not have been sent 


back to the Commission by the lower court, the Supreme Court said: 


‘‘There is an additional reason why the case should not be sent 
back to the Commission to reconsider its decision that Hoboken 
should receive no part of whatever windfall may result to the rail 
carriers from the use of Seatrain’s method of loading and unload- 
ing. The prescription of divisions where carriers are unable to 
agree is not a mere partition of property. It is one aspect of the 
general rate policy which Congress has directed the Commission to 
establish and administer in the public interest. New England 
Divisions Case, supra, 195; United States v. Abilene & So. Ry. Co., 
supra, 284-5; Baltimore & Ohio Ry. Co. v. United States, supra, 
358-60. On such an issue, at least where the Commission prescribes 
for the complaining party a fair return for the transportation 
service which it renders, the question as to what is a proper division 
is one for the Commission’s discretion, reviewable only for un- 
reasonableness, departure from statutory standards, or lack of evi- 
dentiary support. * * *.’’ 


The lower court’s decision was reversed and the Commission’s order 
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Court will not set aside denial by Commission of motion to dismiss application for 
“grandfather” permit. 


John J. Casale, Inc. v. United States, et al. 


A three-judge Court at Wilmington, Del., dismissed suit, in which 
the plaintiff sought to set aside the Commission’s denial of a motion by 
the Casale Company to dismiss its application for a ‘‘grandfather’’ 
permit as a contract carrier. 

Quoting from the decision of the Court: 


‘‘In 1936 Casale applied to the Interstate Commerce Commis- 
sion for a ‘grandfather’ certificate as a contract carrier as provided 
in the statute. 49 U. S. C. (1940 Ed.) Sec. 309. In the application 
the plaintiff stated that while it carried some freight under con- 
tract its chief business was leasing trucking equipment. In 1939 
Casale filed a motion to dismiss its application conditioned upon 
the Commission’s making an entry that its rental business would 
not be subject to the Motor Carrier Act. In 1941 a hearing was 
had before a Commission examiner. Plaintiff’s counsel stated on 
the record that Casale had already abandoned its contract carrier 
business and was devoting itself entirely to the leasing of trucking 
equipment. Evidence was offered regarding the details of plain- 
tiff’s leasing business. Subsequently, in 1941, the examiner filed a 
recommended report finding that the plaintiff was engaged only in 
the rental business and that such business did not constitute carriage 
subject to the Motor Carrier statute. In 1942 the Commission, upon 
its own motion, reopened the proceedings. Two further hearings 
were held before an examiner. In 1943, at the last hearing, the 
plaintiff’s counsel asked for an unconditional dismissal of the 
application. This motion was denied, first, by Division 5 of the 
Commission and subsequently by the entire Commission. 

‘Tt is the denial of this motion to dismiss of which the plain- 
tiff complains. It asks that the order of the Interstate Commerce 
Commission be set aside, that the Commission be enjoined from 
proceeding further in respect to such application and that an order 
be entered requiring the Commission to permit withdrawal of the 
application and granting the motion to dismiss. 

‘““Two questions were argued before us. One had to do with 
whether the denial of the motion to dismiss was proper. Casale 
urges that it was not, that it has a right to ask for dismissal at 
any time prior to the final termination of the proceedings and 
makes a strong argument based upon the majority opinion in Jones 
v. Securities & Exchange Commission, 298 U. S. 1 (1936). In 
support of its decision, counsel for the Interstate Commerce Com- 
mission and the United States point out distinctions between the 
situation presented here and that in the Jones case. The question is 
interesting and not without difficulty. We think we do not get to 
it as this case comes before the Court. 
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‘“The reason we do not get to the question noted above is be- 
eause we think the plaintiff’s appeal for court help is premature. 
Judicial aid is invoked because of the provision of the Urgent 
Deficiencies Act cited above. That statute does not say, in so many 
words, what constitutes, for purposes of judicial review, ‘any order’ 
made or entered by the Interstate Commerce Commission. But 
the Supreme Court has, in an illuminating group of decisions, given 
us guidance in determining under what circumstances judicial 
review may be called for. The most complete discussion is that 
found in Rochester Telephone Corp. v. United States, 307 U. S. 125 
(1939). The Court lists several types of Commission action in which 
judicial review was denied. Its first is ‘where the action sought to 
be reviewed may have the effect of forbidding or compelling conduct 
on the part of the person seeking to review it, but only if some 
further action is taken by the Commission.’ (p. 129) In such cases, 
says the Court, ‘In view of traditional conceptions of federal 
judicial power, resort to the courts . . . is either premature or wholly 
beyond their province.’ (p. 130) Examples cited are orders of 
the Commission setting a case for hearing despite a challenge to 
jurisdiction, United States v. Illinois Central Railroad Company, 
244 U. S. 82 (1917), rendering a tentative valuation under the 
Valuation Act, The Delaware and Hudson Company v. United 
States, 266 U. S. 438 (1925), or even a final valuation thereunder, 
United States v. Los Angeles & Salt Lake Railroad Company, 273 
U. S. 299 (1927). While the discussion by the Court in the 
Rochester case was primarily concerned with clearing up the con- 
fusion in the term ‘negative orders’ the classification just recited 
as one of the instances where court review is unavailable was quite 
evidently approved as well as decisions cited as instances thereof. 

‘“We think the instant case falls clearly within the classifica- 
tion just discussed. The case in which Casale began as plaintiff 
has been heard and the evidence submitted and received. A de- 
nial of the motion to dismiss does not call upon the plaintiff for 
anything more, forbid it to do anything or put it under any burden 
while the case is in the lap of the Commission. The situation 
seems to be perfectly described by the language used by the Court 
in United States v. Los Angeles & Salt Lake Railroad Company, 
supra. The so-called order here complained of is one which does 
not command the carrier to do, or refrain from doing, any thing; 
which does not grant or withhold any authority, privilege or license; 
which does not extend or abridge any power or facility ; which does 
not subject the carrier to any liability, civil or criminal ; which does 
not change the carrier’s existing or future status or condition; 
which does not determine any right or obligation. (pp. 309-310). 

‘*Neither the plaintiff nor this Court knows what the order of 
the Interstate Commerce Commission will be at the conclusion of 
the consideration of the case before it. If the order accords with 
what the plaintiff wants, obviously it has not been hurt by the 
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Commission’s refusal to dismiss. If the order goes against the 
plaintiff’s desires and it feels aggrieved thereby, court review is 
open to it on the merits which will include the question of whether 
it has a substantive right to have its petition dismissed at its pleas- 
ure after hearings have taken place. But, at the present stage of 
the litigation, we are clear that the plaintiff is not entitled to relief 
from this Court. The prayer of the petitioner is denied; the de- 


fendants may submit a decree.’’ 
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Meetings of Regional Chapters 





District No. 1 Chapter 


Bentley W. Warren, Chairman, 30 State Street, Boston, Mass. 
(Notice of the time and place of monthly meetings will appear later). 


Chicago Chapter 


C. R. Hillyer, Chairman, 135 South LaSalle Street, Chicago, Illinois. 


Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House. Chicago. 


District of Columbia Chapter 
Joseph C. Colquitt, Chairman, Tower Building, Washington 5, D. C. 
(The date and place of meetings announced by notice). 


Metropolitan New York Chapter 
A. C. Welsh, Chairman. 66 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 


Minneapolis Chapter 
(Ninth District Chapter) 
W. W. Gibson, President, 1144 Baker Building, Minneapolis, 
Minnesota. 


Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., Min- 
neapolis. 


Pittsburgh Chapter 
John H. Wilharm. Chairman, G. T. M., Diamond Alkali Company, 
535 Smithfield Street, Pittsburgh, Pennsylvania. 


Meets: 7:30 P. M. Last Monday of each month. Traffic Club of 
Pittsburgh, Hotel William Penn. 





N. B.: Each member shall be designated as a member of one of sixteen terri- 
torial districts into which the United States is divided by the Interstate Commerce 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member of 
— other district, he shall automatically be a member of the district in which he 
resides. 

Members within each of the several districts may at their own expense with the 
approval of the vice-president of the district, organize and maintain district and local 
oo ors which may send delegates to annual or other meetings of the Association. 
Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939 Journat). 
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San Francisco Chapter 


R. F. Burley, Chairman, c/o McCormick S. 8S. Co. Division of Pope 
& Talbot, Inc., 461 Market Street, San Francisco, 5, California. 
Meets: Commercial Club, San Francisco, California—quarterly. 


Southern California Chapter 


Roy S. Busby, Chairman, 201 South Irving Boulevard, Los Angeles, 
4, California. 





Luther M. Walter Addresses Chicago Chapter 


At its regular monthly meeting at the Palmer House on Friday, 
January 7th., Luther M. Walter spoke on the subject of the Scope and 
Administration of Section 77 of the Bankruptcy Act. Mr. Walter is 
very well qualified to speak on this' subject due to his activities in con- 
nection with bankruptcy matters pertaining to railroads. 





District of Columbia Chapter Elects New Officers 


At a luncheon meeting of the District of Columbia Chapter at the 
Ambassador Hotel in Washington on Monday, January 17th the fol- 
lowing were elected officers for the ensuing year: 


Chairman _____ ______._ ___.. Joszepn C. CoLguiTtT 
Vice-Chairman _____ ___..__._.___.._ Epwarp F. Lacry 
Secretary-Treasurer ______-...__--._ Karu L. Winson 


Members of Executive Committee 


Grorce H. Muckiey CHARLEs E. BELL 
Rowand RIcE J. Carter Fort 


Action was taken by the Chapter to waive dues of members in the 
armed services for the duration of the war. 

Mr. E. F. Lacey, Chairman of the Eastman 25th Anniversary Din- 
ner Committee, made a brief report on the progress of the arrangements. 
From the present outlook several hundred persons will attend the dinner. 





Minneapolis Chapter Opposes Certain Bills Now Pending in Congress 


At its meeting on January 11th, the Ninth District Chapter went 
on record as opposing the following bills: 


H. R. 3775—A bill to amend the Interstate Commerce Act, to 
provide for the establishment of a uniform classification and uni- 
form scale of rates for railroad freight, and for other purposes. 
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H. R. 3758—A bill to establish additional standards and to de- 
clare the policy of the Congress with respect to the abandonment of 
railroad lines. 


In the case of H. R. 3775, the Chapter is opposed to all bills which 
would make rates by legislative fiat. 

H. R. 3758 is objected to on the ground that it would unduly tie 
the hands of the Commission and impose an unconscionable burden on 
the railroads seeking relief from the operation of unprofitable trackage. 





“The Future of Aviation” to be Discussed by Mr. James E. 
Hawthorne at the Meeting of Pittsburgh Chapter 


On the evening of January 31st at its regular meeting, Mr. James 
E. Hawthorne, Assistant Eastern Traffic Manager, Transcontinental 
& Western Air, Inc., Pittsburgh, will speak on ‘‘The Future of Av- 
iation.”’ 
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Association of 
Interstate Commerce Commission 
Practitioners 


APPLICATION FOR MEMBERSHIP 


sic siecle Naa a a la tik aE hereby make 
(Please print) 
application for membership in the Association of Practitioners Before the Interstate 
Commerce Commission. 


Os i ar IOI cach cs ccowcscsccs Sseaacndceecreeta snp eneconnous Sb ccntvonccen i capen 
(Street or Building) 
-scceannctigeibanaeniil cc, —— aan 
A cas caccshasiatdak ole eel eel n caleba arial, race scdectsi nines Scbdicnaitatneidtates 
(Street Number) (City) 
‘csalnalnniecteciainttndiaie tentil "  iaccne 


3. | was admitted to practice before the Interstate Commerce Commission, 
a), 

under I-b, Paragraph (b), of the Rules of Practice of the Commission, by certificate 

ek: re ROE and am now a member in good 


standing of the bar of that Commission. 


4. (For those admitted under Paragraph (a) ). | was admitted to practice as an 
attorney at law by the... cotciasiatniuinatees Court of...... 
suse Seen iceiobvesoicoli . fe eee my, ae 
5. (For those admitted under Paragraph (b) ). My occupation is 


, and | am employed by, or am affiliated 


(Signture of Applicant) 
a not accepted unless —— by check. Annual dues, includ- 


Ing JOURNA application 1s etween October Ist, and March 
3\st, $6.00.” If filed between Ftc sy 3lst and September 30th, 





